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Structural Component of the Constitutional and Legal Status of Judges in Ukraine. The article is
devoted to the analysis of the Ukrainian and foreign constitutional legislation on the judicial system and the
status of judges in terms of the requirements for legal education and professional experience. The key
findings of the research argue that the study of the nature of the constitutional and legal status of judge
institute is not possible without characterization of its constituent elements. Until recently, the requirements
for legal education and professional experience in the constitutional law science lack theoretical grounding.
The analysis shows that the current wording of Part 3 of Article 127 of the Constitution of Ukraine takes into
account the positive foreign experience and, in general meets the European democratic standards, and the
constitutional provisions are specified in the relevant special law. The requirement for legal education and
professional experience is an additional (non-core) element of the judge’s legal status as it affects the scope
of his rights and responsibilities. In addition, the requirement for legal education and professional experience
of candidates for judicial office is conditioned by the need to guarantee for the individuals and legal entities
impartial, objective and timely justice, provided by qualified judges with the proper level of professional
training. The author believes, that increasing the length of professional experience in the field of law from
three to five years is necessary for a more thorough mastery of professional knowledge, skills and abilities
that are necessary for the administration of justice. However, the using of the category «area of the law» in
the classification of professional legal activities creates certain complications due to its generality, and
therefore its official interpretation is necessary.
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as required by legal education and professional experience; judge; legal education.

VJIK 34:061.1€C
DOI https://doi.org/10.32782/2409-4544/2019-2/12

0. IOxumiok

@yukuii npuHIuNniB npasa €sponeiicbkoro Cor3sy
B npakTuui Cyay €sponeiicbkoro Corw3sy

V crarTi npoBeneHo QyHKUIOHATBLHUN aHalli3 MPUHLUIIB NpaBa €Bponericskoro Coo3y B IPaKTHUII
Cyny €sponeiicrkoro Coro3y. JlocuTs 3araipHUN BMICT HOpM TipaBa €Bporetickkoro Coro3y, iX moBHa abo
YacTKOBa BIJICYTHICTh NPHU3BOIATH [NI0 3pPOCTaHHS 3HAYCHHA NPUHOMIIB mnpaBa B mnpaktumi Cyay
€pporneticekoro Corosy. [Ipunrnumnu npasa €Bponeiicbkoro Coro3y B npaktuii Cyay €Bporneticbkoro Coro3y
peamizyloTh psAn 3aBAaHb, A0 AKHX 30KpeMa Haje)kaTh. 3allOBHEHHS TMPOTANIHWH Y TpaBi €BpONECchKOTro
Coro3y; iHTerparisi mpaBoBoi cucTeMu €Bporelickkoro Cor3y y MiJIOMy, TIPaBOBUX CHUCTEM KpaiH-WICHIB
€porneiicekoro Coro3y, a TakoX KpaiH, 10 MparHyTh OO0 WieHCTBa B €Bporelicbkoro Corwo3y; ycTaHOBYA
(dyHKIIIs, sKa moJisarae y JopMyBaHHI OKpeMoi MpaBOBOi HaaHAIIIOHAIBHOI cucTeMu €Bporneiicbkoro Cow3y.
[Ipunmunu  npaBa €Bpomneiicbkoro Coto3y B mnpaktumi Cymy €Bpomeiicbkoro (Coro3y BHCTYHAIOTh
JOJAaTKOBUM, aje HE IPYTOpSAHUM IHCTPYMEHTOM TIyMaueHHS i 3aCTOCYBaHHS YCTaHOBUMX JOTOBOPIB
€Bponeiicbkoro Coro3y; 3abe3nedeHHs 1 3aXUCT MpaB JIOAWHH, (GOPMYBaHHS IHCTHTYTY T'POMAISHCTBA
€porneiicekkoro Coro3y. Came NPUHIIMIN TpaBa BHUCTYHAIOTh 3aCO00OM 3allOBHECHHS MPOTANIMH SK VY
MPaBO3acTOCOBYIN JisUTBHOCTI iHCTUTYTIB €Bporneiicbkoro Coro3y, Tak i 6e3nocepeanso B npaktumi Cyay
CnpaBeanuBocTi. 3aBAsSKW MPUHLHUIIAM TpaBa MOXKYTh BHPIIIYBATHUCS MUTAHHS, HE BPETyJIbOBaHI MPaBoM
€sporneticekoro Coro3y, 1m0, 0JHaK He o3Hadae MoxuiBocTI Cymny CrpaBeITMBOCTI MEXaHIIHO ITOCHIIATUCh
Ha TIPUHIIMUIY TIpaBa AepkaB-wicHiB. CTBOPIOIOYHX 1 3aCTOCOBYIOUN mpuHIUNHY TpaBa, Cyn CrpaBeayinBOCTI
(akTHUHO pearizye KBa3i-rapMOHi3alilo, fSKa He JuIIe 30JIKye MpaBOBl CHCTEMH JIepXKaB-WICHIB
€porneticekoro Coro3y, ane ¥ KpaiH, IO MparHyTh OO0 WieHCTBAa B €Bpomelicbkkomy Coto3y. [IpuHiumm
MpaBa TaKOX € IHCTPYMEHTOM HE JIMIIE 3aCTOCYBaHHS, a W HAJEKHOTO PO3YMIHHS 1 TIIyMadeHHsS IpaBa
€Bponeiicbkoro Corosy. [IpuHIuny nmpaBa Many i MAaTUMYTh HaJlalli BUHATKOBUI BIUIMB HAa JOKTPUHY IpaBa
€Bponeiicbkoro Coro3y, 30KpeMa IPUHIXITN BEPXOBEHCTBA MIpaBa, HEAUCKpUMiHAaLii Ta 1HII.

Kuo4oBi cjioBa: IpUHIAIK TpaBa, MPUHIIATIN MTpaBa €Bporneiicbkoro Coro3y, Cyn CripaBeyiMBOCTI
€porneticekoro Coro3y.
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IlocTaHoBKa HAayKoBOI mpoOJjeMu Ta ii 3HavyeHHsA. ba3oBuM iMIynscoM (PYHKITIOHYBaHHS
PI3HOMaHITHUX CyAiB BUCTYMa€ NOTpeda 3a0e3neueHHs HalO1bI0] e)eKTUBHOCTI MIPABOBOIO PETYIIOBaHH,
B TOW Yac SIK OCHOBHOIO POJUIIO CYHIB € BHpilIeHHS KOHQUIIKTIB. YacTo came Cynai MEpUIMMU BUKPUBAIOTh
ICHYIOY1 TIpOOJIEMH y MPABOBOMY PETYJIOBaHHI, I BUPIIICHHS SKAX HEMAa€E BiAIOBIACH B YMHHOMY IIpaBi.
Cyn crae CBOEpIZHMM MICTKOM MDK IPaBOM Ta PEATBHHMH CYCIUIBHHUMH BiTHOCHHAMH, MEPETBOPIOIOUH
npaBo ¢opmansHe B mpaBo agieBe. OcoOnuBa iHCTHTYLiHHA cTpykTypa €Bpomelicekoro Coro3y Ta
aKCiOoJNIOriuHUiM BUMIp T1 IpaBa 3yMOBIIIOIOTh HEOOXIIHICTh MPUHHATTS CYAOBUX IMpeleaAcHTIB. BpaxoByroun
BIIHOCHO HETpHMBajJy TMpaBoBy Tpamumito €pormeiickkoro Coro3y (B ToMy umcm E€BpomeichKHX
CniroBapucts) Cyny €Bpormeiicbkkoro Coro3y BiIBOIUTHCS 0COOJHMBa poiib Y (OpMYBaHHI BiANOBITHOTO
MIPaBOIOPSAIKY.

Peamizaris mineit €poneticbkkoro Coro3y, BU3HAUYCHUX BiAMMOBITHUMHA JOTOBOPAMH, JOCATAETHCS HE
JIUIIe TPAaBOBUMHU aKTaM¥, BUJAHWMH BiJIOBIIHUMHU IHCTUTYILISMA B MEXax iX KOMIICTEHINI, a ¥ 3a
JIOTIOMOTOX0 IHCTPYMEHTIB MEHII (popMali3oBaHUX, JETANTI30BaHUX, 000B’ I3KOBUX, CIPSIMOBAHHUX HA YiTKO
BH3HAYCHE KOJIO anmpecaTiB. JlocuTh 3aranbHHM 3MIicT HOpM MpaBa €C Ta iX MOBHA UM YaCTKOBA BiJICYTHICTH
CIIPUYHHSIOTH 3pOCTaHHS 3HAYCHHS IPHUHINITIB paBa y npakTtuili Cyxy €Bponeiicrkoro Coro3y.

AHani3z pociaigxens wiei npodsemu. [IpobremaMu mpuHOMIIB MpaBa B YKpaiHi Ta B kpainax €C
npuaisuin - yBary Taki BueHi, sk JI. Earin, B. Kepus, B. Onpummko, A. Owmenbuenko, A. Tatam,
A. ®@acrosenp, 11. Padinosuy, A. Komomiit, B. Konecanuenko ta iH. Pazom 3 TuM (opMmyBaHHS 3arajibHOI
KapTUHH TBOPEHHS CHUCTEMH NOpHHIUMIB mpaBa €C cropustuMe OUIBII KOMIICKCHOMY 1 IPYHTOBHOMY
PO3YMIHHIO THX MPaBOBUX (OPM, 32 JOMOMOTOI0 SKHUX 3AiHCHIOETHCS MPABOBE PEryJIIOBaHHS 1HTETrpaLliiHUX
nporieciB y pamkax €C.

Mera ii 3aBganHs crarTi. JloCHi[UKEHHSI CHCTEMHU MPHHIUIIB mpaBa €Bporelickkoro Coro3y y
(YHKLIOHATBHOMY acIeKTi He OyJia MpeaIMeTOM CaMOCTIHHUX HayKOBUX po3Bigok. CaMe TOMYy, BAHUKHEHHS
Ta (opMyBaHHSI CHCTEeMH TPHHOUMIIB mpaBa €C BapTo poO3MISAATH y HEPO3PHBHOMY 3B SI3Ky 3
dbyakmionyBanaaMm Cynmy €Bporeticbkoro Coro3y. HaBemene BHUIE 3yMOBIIOE METY CTaTTI — Kpi3h NMPU3MY
y3araJbHEHOTO aHalli3y HAayKOBOI JITepaTypH AOCTIAUTH PO3BUTOK Ta (DOpPMyBaHHS CHUCTEMH MPHHIIUIIB
npasa B nipaktuni Cyny €Bponeiicbkoro Coro3y.

Buknan ocHoBHOro mMartepiany ii oOIrpyHTYBaHHSI OTPMMAHUX Pe3yJbTATiB JociigxkenHs. Bce
yacTille B JTEpaTypi IOMiHye AyMKa mpo BusHaHHA pimeHb Cyay €Bpomeiicbkoro Coro3y mKeperaoMm
BropuHHOTO npaBa €C. [liaATBepIKEHHAM ILOTO € MO3UTUBHE CTABJICHHS J0 MPAaBOTBOPUOi HistibHOCTI Cymy
€C. Bignosigno 10 4. 1 ct. 19 JlicaboHcekoro morosopy2007 pokyCya €sponeiicbkoro Coro3y 3ade3neuye
JOTPHUMAaHHS 3aKOHOJABCTBA Y TAyMaueHHi Ta 3actocyBanti Jlorosopis [1].

Cnouatky BiH OyB YTBOpPEHHUH sIK €IUHA ycTaHOBa. B mpoueci opranizauiiiaux 3min 1988poky ioro
TIEPETBOPECHO Ha JIBOPIBHEBY CTPYKTYypy: Cya meprnoi iHCTaHIli 1 CyJ BHIIOTO PIiBHSA, 3a SIKUM 30€pekKeHO
TIONIEPEIHIO BJIACHY Ha3By cymoBoro oprany — Cyn €Bpomeiicbkoro Coro3y. Ha crorommimmiii geas Cyn
€sporneiicbkoro Coro3y ckiagaeThes 3 TphoX ycraHoB: Oesmocepentbo Cyny (Cyny CopaseanuBocTi), Cyay
3arajbHOI FOPUCAMKINT Ta crenianizoBaHux cyais [2, ¢. 87].

Taka cymoBa moOymoBa Oyia akTyaibHOW 10 BepecHs 2016 p., a micis BepecHs y 3B SI3Ky i3
3pOCTaHHSAM KIJIBKOCTI MO30BiB A0 3arajlbHOrO Cyly Ta HaJMIpHOIO TPHBAJICTIO iX po3rmany, Pama €C Ta
[TapnamMeHT BUpIMIWIM 3HAYHO 30UIBLIMTH KiUIBKICHWHA ckiaja 3aranpHoro cyay (3 28 cyaniB no 56) ta
repeaaTH HoMy IopucauKIio TpubyHany 3 MUTaHb MUBLILHOI CiTyk0u €C, SKUH TPUITMHUB CBOIO isSIHICTH
1 Bepecus 2016 p. Tox 3apa3, He3BaXkalOYM HAa MOXKIIHMBICTh CTBOPEHHS CIICI[iali30BaHUX CYIIB, CyI0Ba
cuctema €C 3anumraeTbes qBoIaHkoBor [3, ¢ 51J.

Oco06mmBO Ha mMo4yaTKOBOMY eTami icHyBauHHs Cymy Cynu nepiKaB-wieHIB 3BEPTANIHNCH J0 HBHOTO 3
MPOXaHHSM BHIAHHS PIIIeHb, SKi 3TOJOM CIPHSUIH 3allOBHEHHIO IPOTAaaWH B TpaBi Ta (HOpPMYyBAHHIO
MPUHIIUIIB, 1[0 B MOAATBIIOMY CTaJld OCHOBOIO MPAaBOBOTO MOpnky €Bpomeiickkoro Coro3y. Tox mepen
CynoM mocTanio 3aBIaHHsS 3alOBHEHHS TMPOTAJIMH NUIIXOM (DOpMYyBaHHs TPHUHIMIIB, 3JaTHUX CTaTH
OCHOBOITOJIOX)KHUMH B TIPAaBOBOMY TOpSIAy CHITBHOTH. Jlis mocsrHeHHS ITiei Metn cynai Cyny mamud 0
HAIPAIIOBATH BIACHY KOHIICIIIIFO TAYMaYeHHS MTPaBa CHiIbHOTH.

Jnis paBOIOPSAKY CHJIBHOTH, IO Mepe0yBaB y cTaHi (OPMyBaHHS, OCHOBOIOJIOKHHUMHU CTaJIH
cupasu Van Gend en Loos [4f¢TanoBieHo oauH 3 HAWBaKIUBIIINX TPUHIINIIB — IIPHHIIAI O€3M0CEPETHBOT
nii mpasa €C), Costa v. ENEL [5] fipuanun Bepxosenctsa npasa €C) ta in. Came Ha BIacHi pillleHHS, B
SIKUX MICTHIUCH NpuHIUNU npaBa, CCEC mocuimapcs B MOAAIBIIOMY TPU BHUPINICHHI aHAJIOTIYHUX CIIPAB.
dopmyroun npuHIMny npaea, Cyn CripaBeiTUBOCTI BIUIMBAB HE JIUIIC Ha (POPMYBAHHS MpaBa CIUIBHOT, ajie
W Ha IpoIec €BPOIEHCHKOI iHTErpalii Ta MpaBOIOPSAIOK JEP’KaB-wWICHIB. AJDKe BIUIMB Ha 3aCTOCYBaHHS
HaIllOHATPHUMHK CyJaMd JepKaB-wieHiB mpaBa €Bponeiickkoro Coro3y Mae He nuiie (opMmalibHa
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0008’ s13k0BicTh pimeHs Cyay €Bporelickkoro Coro3y, aie i BepXoBeHCTBO npaBa €C Haj HalliOHAIBHUM
MPaBOM.

Cyn CnopaeemmBocti €Bponeiickkoro Coro3y He JaB OJHO3HAYHOI BIJNOBiJI HAa MHTaHHS PO
MOXO/KEHHS TPHUHIUIIB TIpaBa, BU3HAIOYM I1HOMI IX YAaCTUHOK ICHYIOYOTO TIpaBa, SKOTO HEOOXiTHO
noTpuMyBaTHCh (Hampukinana, cupasa Stauders sxiii Cyn €C BcTaHOBUB, IO HPHHIMIT TOBard J0 IIpaB
JIIOJMHU € YaCTHHOK 3arajbHUX NpHHIUINB TpaBa CriroBaprcTBa i 3axmmiaetbess Cymom [6]), a imomi
TaKUMH, 110 (POPMYIOTBCS B XOJIi 3AiMCHEHHS TpaBocy s (Hanpukian, cipaBa Algera,B sikiii Cya BCTAHOBUB
MPUHIMII 3aXUCTY JICTITHMHAX OYiKyBaHb, CIIPSIMOBaHUN Ha peati3amilo KOHTPOIIO 3a MisSUIbHICTIO MyOIiuHOT
angMiHicTparlii, OXOpOHY MpaB iHAWBIAIB Ta 3a0€3MCYCHHS BiMOBIJATHHOCTI IEP’KaBHUX OPTaHiB 1 TOCAIOBUX
0ci0 3a IPUIUHATI HUMU pimeHHs [7]).

B mimomy, sk 3a3HayaeThCs B JiTepaTypi, 3aranbHi npuHUMNH mnpaBa €C MaloTh JIBOSKE
3actocyBanHs. [lo-miepiie, BOHM BUCTYNAIOTh OCHOBOKO Ui €(QEKTHBHOrO (DYHKIIIOHYBaHHHS IPaBOBOT
cuctemu €C. Ilo-mpyre, 3aranpHi npuHIUIN TpaBa €C CHOPHUSIOTE YCYHEHHIO 0aratboX NPOTAIMH B
TrymaueHHi mpaBa €C. Cyx €C HeoJHOpa3oBO IMIJKPECITIOBAB Y CBOiX pIlIEHHSIX 0COOJHMBE 3HAYECHHS
3araapHUX NpHHIUIiB npasa €C cepen mkepen mpasa €C B mporieci BupimeHHs nporanud B mpasi €C [8,
c. 45].

3BicHO, 000B’ 130K (OPMAJIBHOTO 3aKpilUIeHHs MpUHIHIIB NpaBa €C MOKIaAaeTbcsa Ha MPaBOTBOPYI
OpTaH# CIIBTOBapHUCTB, ajie B pa3i BiACYTHOCTI BiAMOBiAHOI aKTHMBHOCTI 3 OOKY MpPaBOTBOPLIB, MO CYTi Ha
CCEC moknagaeTbcs 3aBIaHHS HATIOBHEHHS 3MiCTOM MPUHITUIIB TpaBa €C Ta 3a0e3nedeHHs X TOTPUMaHHSI
1 HaJIEe)KHOTO TIIYMayeHHS.

B cnpasi Parti écologiste «Les Verts» v. European Parliar@gntCrnpaseanuBocti npoaHasizyBas
IOPUINYHY TPUPOAY IOTOBOPIB MPO 3acCHYBaHHSA CBPONEHCHKUX CIUJIBHOT Ta IAMNIOB BHUCHOBKY, IO ITi
JIOTOBOPH CTAHOBJISITH COOOI0 CBOEPINHY <«KOHCTUTYIIMHY Xapriro» €C, mo Mae TIyMadYuTHCh Ta
3aCTOCOBYBATHCh B TaKWii CIIOCiO, IO HE OOOB’S3KOBO BIJIOBIaTUME 3arajlbHUM TNPABHIAM TIYMA4CHHS
MiKHapoAHuUX moroBopiB [9]. 3 mporo > pilllcHHS BWIDIMBAaE 3acaja IHCTHUTYIIMHOI pIBHOBArd, sKa
nepeadadae, Mo AK 1 JepKaBU-WICHH, TaK 1 IHCTUTYII € Cy0 €KTaM{ CyJOBOTO KOHTPOJIO B THUTaHHI
BiJIMOBITHOCT] BYXMBAHUX HUMU 3aXOJ[IB «KOHCTUTYIIMHINA XapTii».

ITpu Tnymauenni npasa Cynom CrhpaBeanuBOCTI Oinbll ehEeKTUBHHM METOIOM BOAYAETHCS METOX
MOPIBHSHHS TPABOBUX CHUCTEM JIepiKaB-wieHIB. [IpHHIUIKM TipaBa MEpPEBaXKHO HANEKATh JO HEMHUCAHOTO
npaBa, HE3BaKalO4M Ha Te, IO MicTATbca B pimenHsx Cyay CnpaBemMBOCTi, SIKMH 4YacTo Ha HHX
nocunaerbes. Jlesiki IpUHIUNM TpaBa YacTKOBO 3HAWMIIM CBOE BiZOOpa)keHHs 1 JOrOBOpaX, Ha OCHOBI SAKHX
¢dyukuionye €pporneiicbkuii Coro3 (HarpuKiam, IPUHIKAIN CYOCHIIapHOCTI Ta MPOMOPIIHHOCTI, epeadoadeHi
ct. 5 Jlorosopy mpo €sponeticekuit Coroz [10]), i mporokomax mo mux (Hampukian, IIporokon (Ne 2) ITpo
3aCTOCYBaHHs MPUHIUIIB CyOcuaiapHOCTI Ta npomnopiiiHocTi [10]).

HaykoBui mponoHytoThs 3aranbHi OpUHOMNN MpaBa €Bponeiicbkoro Coro3y OiUMWTH Ha TPH TPYIH.
[Tepma kareropis BKiIOYae B cebe 3araibHI MPUHITUIN TIpaBa, MpUTaMaHHI BCIM ab0 OIIBIIOCTI MPaBOBHX
cucteM Kpain-wieHiB €C. ICHyBaHHsS TakMX NPHHIMIIB 3HAXOJUTh CBOE BimoOpaxkeHHs B cT. 340 (2)
Jlorosopy nipo ¢yHKIionyBanHs €Bporneticskoro Coro3y [10], me 3a3HavaeThes, MO y pasi M03aA0roBipHOT
BiamoBinansHOCTI COr03 3TigHO 3 3arajJlbHAMH MPHUHIUIIAMH, [0 € CIIUIBHAMH TSI 3aKOHOJIABCTB JEprKaB-
YJICHIB, BIAIIKOIOBYE BCi 30MTKH, 3aBlIaHi HOTO yCTaHOBaMH a00 CIy>KOOBIIIMHU TiJ Yac BHUKOHAHHS IXHIX
0608’ s3kiB. Ha mpaktuui Cyx CrpaBeaianBOCTI HEOAHOPA30BO BPaXOBYBAB 3aKOHOAABCTBO KpaiH-wieHiB €C
pu TiymMadenHi npasa €C. Taki 3araibHi MpUHITUATH 1paBa €C, SK 3aXUCT MpaBa BIACHOCTI, MPEIOIUITIHHA
CyZloBa TIpoIleIypa, MPUHITUI «ecTorens» Oynu 3amo3ndeHi Cynqom €C y MpaBoBUX CHCTeMaX KpaiH-WICHIB
€C. Ilpore, Bapro migkpecnut, mo Cyxa €C 3anumae 3a co00r0 MpaBo BUOOPY OKPEMHUX NPUHIUIIIB,
MpUTaMaHHUX MMPABOBHM CHCTeMaM KpaiH-wieHiB €C, 3 METO BU3HAHHS 1X 3arajJbHUMHU MTPUHIIAIIAMY TIpaBa
€C. Imakme xaxyun, Cynx €C Moke o0path i BH3HATH OyIb-SKHH TNPUHITAI, MPUTAMaHHUAN IPaBOBii
cucreMi OyIb-K01, HaBiTh OAHi€l Kpainu-uieHa €C, gk 3araapHUi npuHUwn npasa €C. binbiie Toro, 3MicT
TAKOr0 TPUHLIUIY B TOMY CEHCi, B SIKOMy BiH BHKOPHCTOBYETHCS B OKpeMiil kpaini-umeHi €C, moxe
BIJIPI3HATHUCH BiX 3MicCTy, o HamaeThes oMy Cymom €C [8, c. 46].

Jlo apyroi xareropii 3aralpbHUX HPUHIHUIIB MpaBa €C HamexaTh NMPUHITUIN MIKHAPOIHOTO IIpaBa.
Cyn €C nocunaerbest Ha MPUHIMIN MI>XKHAPOIHOTO IpaBa B pasi ix 000B' 13k0BoCTi A kpain-uieHiB €C. Ak
i momepenabomy Bumanky, Cynm €C KOPHUCTYEThCS BHUKIIOYHOIO KOMIIETCHITIEI0 BU3HAYEHHS 3MICTY
TIPUHITUIIIB MIKHAPOIHOTO TIpaBa MPH BH3HAHHI iX 3aradbHUMH IJis mpaBoBoi cuctemu €C. JlicaOoHCHKUI
JOTOBIp MOCHIIIOE POJIb NMPUHIMUITIB Mi>KHAPOAHOTO IMpaBa B mpaBoBiit cuctemi €C [8, c. 47]. Ilicns iioro
BeTymy B gito ctarts 3 (5) JoroBopy nmpo €C nonoBHHIACH MOMOKEHHIM: «Y CBOiX BIHOCHHAX 31 CBITOM
Coro3 TATpUMY€E Ta TOMTUPIOE CBOT IIIHHOCTI Ta IHTEPECH, CIIPHUSIE 3aXUCTY CBOIX rpoMaisaH. Coro3 mATpUMYeE
MUp, Oe3MeKy Ta CTajHii PO3BUTOK IUIAHETH, COMIIAPHICTh Ta B3a€EMHY MOBary HapoJiB, BIIbHY CIIPaBeIJINBY
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TOPTIBIIIO, BUKOPiHEHHS OIAHOCTI Ta 3aXWCT MpaB JIOJWHHU, 30KpeMa IpaB IUTHHH, a TaKOX CYBOpE
JOTPUMYBaHHs # PO3BUTOK MiKHApOIHOTO IpaBa, 30kpemMa aoTpumanus npuuimmis Craryry OOH» [10]. B
Xaptii ocHOBHUX TpaB €Bponeiicbkoro Coro3y, sika HaOpana FOPUAWNYHOI CHJIM MICIs BBEACHHS B JIiFO
JlicaboHCBKOTO JOTOBOpY, 3a3HAYA€ThCs, MO <«CBporelickkuii CoOM3 3aCHOBaHWMN Ha HEMOAUTHHUX 1
3arajJbHUX I[IHHOCTSIX — TiTHICTH JIIOJWHU, CBOOOMA, PiBHICTH, COMIAAPHICTH, BiH CHHPAETHLCS HA MPUHITAIIN
JIEMOKpATIi i ipaBoBoi mepxkasm» [11].

Jo TpeTboi KaTeropii 3araJibHUX NpUHOMIIB mpaBa €C HanexaTb NPUHIMIM, SKi 3aKpiIUieHi B
ycranoBumx gorosopax €C (mpuHnm cyocuaiapHocTi, 3abopoHa quckpumMinaiii) [8, c¢. 47-48].

BucnoBku. Otox, mpuHunu mnpaBa €Bporelickkoro Coro3y B mpaktumi Cymy €BpomneichKoro
Coto3y peami3yroTh psiJl 3aBJjaHb, 10 SKUX 30KpeMa HAJICKaTh: 3alIOBHCHHS MPOorayivH B mpaBi €C; iHTerpartis
mpaBoBoi cucteMu €C BIIOMY, TPaBOBUX CHCTeM KpaiH-wieHiB €C, a TakoX KpaiH, IO NParHyTh 0
wireHcTBa B €C, BucTynawTh napraepamu €C; ycraHoBua (QyHKIS, sKa Hojsarae y GopMyBaHHI 0COOIHMBOI
MPaBOBOI HAJHANMIOHAIBEHOI cuctemu €C; BHCTYMalOTh JTOJATKOBUM, alieé HE APYTOPSAIHUM iHCTPYMEHTOM
TIYMa4eHHS Ta 3aCTOCYBaHHS YCTaHOBYMX JOTOBOpiB €C; yTBEPKEHHS 1 3aXUCT MpaB 0coOH, (hOpMyBaHHS
iHCTUTYTY TpoMansHcTBa €C.

3aBASIKM TPUHIMIIAM T[IpaBa MOXYTh BHUDIIIYBaTHCS MUTaHHA, HE BPEryJIbOBaHI IMPAaBOM
€pporeticekoro Coro3y, 1o, oJHaK He 03Ha4yae MoxkiuBocTi Cymy CrpaBeIIMBOCTI MEXaHIYHO TOCHUIATUCH
Ha TIPUHITAIN TIpaBa AeprkaB-wieHiB. CTBOPIOIOYH 1 3aCTOCOBYIOUH MpUHITUTIH TpaBa, Cyn CrpaBemaiiuBOCTI
(hakTHIHO pearizye KBasi-rapMOHI3aIlito, SKa He JuIle 30IMmKye MpaBoBi CUCTEMH JepkaB-wieHiB €C, ane i
KpaiH, 10 MParHyTh 10 WICHCTBA B €Bpornelickkomy Coro3y.

[Iporasmau B mpaBi € HEMHHYYMMHU JJsi Oyab-fKOi TPABOBOi CHUCTEMH, IPaBOBa CHCTEMa
€ppornericekoro Coro3y He BUKIIOUEHHS. T0oX caMe MpUHINIH MTpaBa BUCTYMAIOTh 3aC000M X 3aTIOBHEHHS SIK
B MIPaB03acTOCOBYIN AisTbHOCTI iHCcTHTYHiH €C, Tak 1 6e3nocepeanbo Cyay CrnpasennuBocti. BoHu 1o cyTi €
MOCepeTHUKAMH MiX HaIliOHAIILHUMU TPABOBHMHU CHUCTEMaMHU Ta MPaBOBOKO cucTemoro €C, MOKIMKaHUMU
yHiikyBaTy mi cuctemu. [IpuHITMIN TpaBa TaKOX € IHCTPYMEHTOM HE JIUIIE 3aCTOCYBAaHHS, a  HAJICKHOTO
pO3yMiHHS 1 TioymMadeHHS TpaBa €Bporeiicbkoro Corosy. [IpuwHIMmu mpaBa Manw W MaTHMYTh Hamami
BHUHSTKOBUI BIUIMB Ha JOKTpUHY npaBa €C, 30kpeMa NpPUHIUIHN BEPXOBEHCTBA MpaBa, HEIUCKPUMIHAIII Ta
inmm. Jlocute 3aranpHmMic 3MicT HOpM mpaBa €C Ta iX MOBHA YW YaCTKOBAa BiJCYTHICTh CIPHUYMHSIOTH
3pOCTaHHS 3HAYCHHS MPUHITUIIB TpaBa y npaktuii Cyay CrnpaBeamnBoCcTi €BpONEeHCHKOTO.
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Oxumwok A. dynxknum npuHounos mnpasa Espomeiickoro Cor3a B mnpaktuke Cyaa
EBponeiickoro Coro3a. B ctathe npoBeneH (GpyHKIHOHATLHBIM aHAIW3 MPHUHIAIIOB IpaBa EBpomeickoro
Coro3a B nmpaktuke Cyna EBponeiickoro Coro3a. JlocraTouno o01ee conepxxanne HopM npasa EBpomnelickoro
Coro3a, X MOJHOE WIM YaCTUYHOE OTCYTCTBHE MPHUBOMAIT K POCTY 3HAUCHHUS MPHUHIUIIOB MpaBa B MPaKTHUKE
Cyna EBpomneiickoro Coro3a. [Ipunmumner npaBa Esporetickoro Coro3za B mpaktuke Cyma EBpomeiickoro
Coroza peanu3yloT psin 3amad, K KOTOPBIM B YacTHOCTH OTHOCSTCS. 3allOJIHEHHWE NpPOOETIoB B TIpaBe
Esponeiickoro Corosa; unterpaius mnpaBoBoil cuctemsl EBponeiickoro Coro3a B 11€JI0M, IPABOBBIX CUCTEM
ctpan-wieHoB EBpomelickoro Coro3a, a Takke CcTpaH, cTpeMsaiuxcs K uiaeHCTBY B EBpomneiickoro Coro3a;
yapenuTeiabHas QyHKIHS, KOTopasl 3aKiIrodacTes B (POPMHUPOBAHUH OTACIHHON MPaBOBON HAIHAIIMOHALHON
cucteMbl EBponelickoro Coro3a. ITpunnuns! nmpasa EBponeiickoro Coro3a B npaktuke Cyna EBpomnelickoro
Coro3a BBICTYNMAIOT JOMOJIHUTENBHBIM, HO HE BTOPOCTEIICHHBIM MHCTPYMEHTOM TOJKOBAHUS M TMPUMECHEHUS
yUpeauTeIbHbIX JoroBopoB EBponeiickoro Coro3a; obecriedeHue 1 3alluTa npaB deioBeka, (JoOpMHUpOBaHUS
WHCTUTYyTa TpaxmancTtBa EBpomneiickoro Coro3a. VMMEHHO NPUHIMIBI TpaBa BBICTYMAIOT CPEIACTBOM
3aIl0JTHEHUS IPOOEJIOB KaK B PaBOIIPUMEHHUTENBHON AeATEIHOCTH MHCTUTYTOB EBpomneiickoro Coro3a, Tak u
HerocpencTBeHHo B npaktuke Cyma CrpaBe InBOCTH.

KaroueBble c¢jI0Ba. TPHWHIMIBI TpaBa, MNpUHIUOBI TpaBa EBpometickoro Coroza, Cyn
Crpasennusoctu EBponeiickoro Coro3a.

Yukhymiuk O. The Functions of the European Union Law Principles in the Court of Justice of
the European Union Practice.The article presents the results of the functional analysis of the fundamental
principles of the European Union Law in the practice of the Court of Justice of the European Union. The lack
of specificity and general nature of the content of the norms of European Union law, their complete or partial
absence, lead to an increase in the importance of the principles of law in the practice of the Court of Justice
of the European Union. The principles of the European Union law in practice of the European Union Court
of Justice facilitate a solution of a number of problems and tasks, which in particular include: filling in gaps
in European Union law; the integration of the European Union legal system as a whole and the legal systems
of European Union Member States, and those aspiring to European Union membership; formation of
independent supranational European Union legal system. These principles act as an additional, but not a
minor, tool for interpreting and applying the founding treaties of the European Union, protecting human
rights, and promoting the formation of an European Union citizenship institute. It is these principles of law
that serve as a means of filling the gaps in the law enforcement activities of the European Union institutions
and directly within the Court of Justice. The principles of law may deal with matters not governed by
European Union law, which, however, does not mean that the Court of Justice can mechanically refer to the
principles of the law of the Member States. Creating and applying the principles of law, the Court of Justice
effectively implements quasi-harmonization, which not only brings together the legal systems of the
European Union Member States, but also of the countries aspiring to membership in the European Union.
The principles of law are also a tool not only for the application but also for the proper understanding and
interpretation of European Union law. The principles of law have and will continue to have an exceptional
impact on the doctrine of European Union law, in particular the principles gfrimacy of law, non-
discrimination and others.
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