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paclpoCTpaHCHHIO pa3Bpara, CHIXKAeT YypoBeHb obOmiectBa. Cephe3HyH0 NPoOOJIeMy TPEACTaBISIOT
COMaTHYeCKre H OCOOCHHO TICHXMYECKHE IIOCIE/ICTBHIS CEeKCyalbHBIX MpecTymuieHui. YacTeiMu U
CEPbE3HBIMU  TOCIEACTBUSMHU  W3HACWIOBAHHMS  ITICHXUYECKHE TpaBMbl. VI3HacwioBaHHME  4YacTo
COTIPOBOXKIACTCSl YOUNCTBOM KEPTBHI HACHIHLHHUKOM B MOMEHT W3HACHJIOBaHWSA, B Ipolecce OOpbObI ¢
MOTEPIIEBIICH W TIPEOJIOJICHUSI €€ CONPOTUBIICHUS, MM HEMOCPEJCTBEHHO IOCIEe W3HACWIOBAHUS, YTOOBI
n30ekaTh pa3o0jIadeHHs, OTOMCTUTH 32 CONPOTHBICHHE, 10 MOTHBaM caau3ma. [IpoaHamu3upoBaHa WU
JI0Ka3aHa JIOMYCTUMOCTh IPUYUHECHHUS TSKKOTO BpE/la HACWILHUKY, KOTOPBIA COBEPIIACT MOCITATENhCTBO HA
MOJIOBYIO CBOOOTY KCHIIUHBI, TAK KaK MPU M3HACHIOBAHUU CIIOXKHO, €CITU HE HEBO3MOXKHO, MIPEAYCMOTPETh
MOTEHIMANbHBI Bpex (moTepro pebenka, Oeciuionue, BeHEpHYECKOe 3ab0jeBaHHE, ICHXHUYECKOE
paccTpoiCTBO).

KaroueBble cJIOBa: W3HACWIOBAaHUE, YOWHCTBO IKEPTBHI, OOIIECTBCHHAs OIACHOCTH, IOJOBAS
cB000/1a, ITOJIOBAsI HETPUKOCHOBEHHOCTH, HEOOX0IUMast 000poHa.

Andrusiak H. Public Danger and Some Legal Positions in Rape Cases Qualificatiofihe article
highlights the legal issues of qualifying the rape cases as the most severe crimes in the world against a person
since, in a number of cases, rape is followed by murder. The increasing of number of serious violent crimes,
the impunity of many crimes, and the fear of revenge on the part of criminals all indicate that the actual
number of serious sexual crimes, such as rape, is two to three times higher than the official statistics. The
social danger of sexual assaults lies primarily in the encroachment on sexual freedom or sexual inviolability
of the person, bringing harm to the health, honor, and dignity of the person, physical, mental, and social
development of children and adolescents. The danger of rape is determined by the fact that it can lead to
serious consequences, adversely affect the psyche and health of the victim, often leads to divorce, promotes
prostitution, reduces the cultural level of society. The somatic and, especially, mental consequences of sexual
crimes are a serious problem. The most common and serious consequences of rape are mental trauma. Rap
is often accompanied by the murder of the victim by the rapist at the time of the rape, in the process of
fighting to overcome the victim, or immediately after the rape to avoid reprimand, or as a revenge for the
resistance, in some cases, for the reasons of sadism and the like. The study analyzes the issue of admissibility
of causing harm to the rapist who perpetrated an encroachment on the sexual freedom of a woman, since, in a
case of rape, it is difficult, or even impossible, to predict potential harm (loss of a child, infertility, venereal
disease, mental disorder).

Key words: rape, murder of a victim, public danger, sexual freedom, sexual inviolability, necessary
defense.
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Oco061uBOCTI Cy0 €KTHOTO CKJIAAY
KPUMIHAJIBLHOTO NMPOBA/’KEHHSI 11040 HEMOBHOJITHIX

VY cTaTTi po3rIAHYTI MiPKHAPOJIHI Ta HAIlIOHAIBHI MPaBOBI HOPMH IOJ0 YYACHUKIB KPUMIHAIHHOTO
TIPOBAKCHHS IOJI0 HETIOBHOMITHIX. 3'ICOBAHO 3aKOHOJIaBUl BUMOTH OO TOCAIOBUX OCi0, SIKi KEPYIOTh
KpUMIHAJIBHAM MPOBAKCHHSAM, IMpolecyaibHy (YHKIII0 3aKOHHHX NPEACTAaBHHUKIB 1 CHeHiaIbHUX
JOTIOMDKHHAX YYaCHUKIB KPHUMIHAJIBHOTO TPOBAPKCHHS IMOAO AUTHHH. 3a pe3yiabTaTaMH TOCIIKCHHS
3aMpPOIIOHOBAHO MepeA0AYNTH BUMOTY CHEIiaIbHOI IMATOTOBKH JUTSI CJIITYOTO CYIi, TPOKypOpa, 3aXUCHUKA,
K1 3A1MCHIOIOTh KpUMIHAJIBHO-TIPOLIECyaIbHy MisUIbHICTH 11010 HEMOBHOMITHHOTO. BHCIIOBIEHO Mpomo3uiito
nepeabaunt B KITK Ykpainu HeoOXiAHICTb 3'sICyBaHHS AYMKH HEMIOBHOJITHHOTO B pa3i MifcTaB AJs 3aMiHU
HOTO 3aKOHHOTO TIPEACTaBHUKA, IPU 3aTyUCHHI Imearora abo mcuxosora. B iHTepecax Kpamoro BUPIICHHS
KPUMIHAJIBHOTO TPOBAHKEHHS 100 HEMOBHONITHBOIO 3alpONOHOBAHO BBECTH CKJIAJaHHS OCYAOBOI
JOTIOBiZIi TakoX Yy KpUMiHAJIbHE TPOBAPKEHHS IMPO 3aCTOCYBaHHS NPUMYCOBHUX3aXOAIB BHXOBHOTO
xapakTepy. JlominpHO 3anpoBauTH 000B’ I3KOBY YUacTh 3aKOHHOTO TPE/ICTABHHKA, MIEIarora 4u IMCHX0JIora,
a y pasi HEOOXiHOCTI — JIKaps y BCIX CIITUUX PO3IIYKOBHX Ta CYJOBUX IIfIX 3a y4acTi HEMOBHOJITHIX
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ITiTO3pIOBaHMX, 0OBUHYBAaUEHUX Yy IHTEpecaxX 3aXucTy iX npap. Cy MOBUHEH 3IHCHATH BUKJIMK BiAITOBITHAX
TIPEACTABHUKIB YIIOBHOB)KCHOT'O OpraHy 3 IMHUTaHb Mpo0arllii, CIy»KO0Hu y crpaBax MiTeH, MiApO3IiTy OpraHiB
HarionansHoi modmittii, siki Opain y4acTh y TiATOTOBII JOCYJOBOI JOTOBiII Ta 3a0€3MEYUTH X ONHUTYBaHHS
CTOPOHAMH Ta CaMUM CYJOM. BHCIIOBICHO KpUTHYHY OMIHKY oo HopMm uwHHOro KIIK, ski He
BHKJTIOYAIOTh IPOBEACHHS CYAOBOTO IPOBAPKCHHS MO0 HETOBHOIITHIX 3a BIACYTHOCTI IX 3aKOHHHUX
npeacTaBHUKIB. [linTpuMaHO MpaKTHKY 3aTydeHHS MEIiaTOPIB Y IPOBAKEHHS 010 HEMOBHOJIITHIX OCi0.

KarouoBi ciaoBa: HENOBHONITHIN ITiJO3pIOBaHMiA, 0co0a, O SAKOi MOXe OyTH 3aCTOCOBaHO
MPUMYCOBI 3aX0JTU BUXOBHOT'O XapaKTepy, IOBEHAbHA IOCTHIIIS, 3aKOHHHI TIPEICTABHUK, 3aXUCHHK, TIEJIaror,
TICUXOJIOT, KPUMiHAIIbHE TIPOBAJKCHHSI.

IMocTanoBka HaykoBoi mnpodjemMu Ta ii 3HaveHHs. llpuBinelioBaHuil TPaBOBHH pEXUM
HEMOBHONITHBOTO, MIOJI0 SKOTO 3IIHCHIOEThCA KpHMIHAJIBHE TMPOBAHKCHHA, € 3araJlbHOBH3HAHUM
CTaHIIaPTOM BIJNpPAaBICHHS CYJOYMHCTBA. BiH 3akpiruieHnid y 0a30BHX MIXHApOJHO-TIPABOBUX aKTaX.
3aKOHOMIPHO, 110 HaIliIOHAJIBHE MTPABO MEPEBAKHO IMITIEMEHTYAII0 HOPMH 3raJIaHuX MI>KHAPOTHO-TIPABOBUX
aKTiB, SKi BB@XKAIOTh 3a HEOOXINHE ITOCWIIIOBATHA TapaHTIi 3aXWCTy IpaB HEMOBHOIITHIX, MIONO SKHX
3MIUCHIOETRCS KpUMIHAIBHE TMepeCcIiAyBaHHsI. Xoda B Halmi Jep)kaBi HE peai30BaHO KOHIICTIIIIIO
IOBEHAJIBHOI FOCTHUIII SIK KOMIUIEKCHOI OpraHizaumiiHo-mpaBoBi (OpMH mpaBOCy[as HIOAO HEMOBHOJITHIX,
3po0JIeHO TIeBHI KPOKH A0 ii HaOMmkeHHS. 30Kpema, repeadadeHo cremiani3aliito Uil IeBHUX KaTeropii
IocaZoBUX OCi0, a TakoX O0OOB’S3KOBY y4acTh OCi0O, SKi 374aTHI 3aXWINATH IHTEPECH HETIOBHOJITHIX,
3a]ydeHHs CHEI[alliCTiB Ta C€KCHEpTIiB, sIKi JTO3BOJISAIOTH TMOBHO Ta ()aXxOBO BCTAaHOBIIOBATU FOPUIUYHO
3Hauymli ()akTW MIOJ0 JTUTHHU Ta BYMHEHOTO HEKO MPABOMOPYIICHHS. Pa3oM i3 THM, YMHHE 3aKOHOJIaBCTBO
MICTHTh TIPOTAIMHH, KOJi31HHI MOMEHTH 1 BUMarae yIoCKOHaICHHs. 3apyOiKHIM JOCBIT IMPOIOHYE iei, sKi
JIOBOJISIFOTh PO3BUBATH 3aXHCT MPaB TUTHHH, i BapTi MEPEOCMUCIICHHS y KOHTEKCTI BITYM3HSHOI MPaBOBI
CUCTEMHU.

AHami3 J0cCJigKeHb HAYKOBOI mpodjeMH. BuBYeHHSIM OCOOJMBOCTEH  KPUMIHAIHHOTO
MIPOBAKECHHS 00 HEMOBHOJITHBOTO, y T.4. HOTO YYACHHKIB, 3aliMallCs TaKi YKpaiHCBhKi Ta 3apyOiKHi
Haykosili, sk O.A. banuyk, B. I1. boiiko, JI. M. ['ypiesa, C. B. /laBuaenko, B. C. KpaBenrka, JI.M. JloGoiiko,
T. B. JIykamkina, P. Makcynos, E.B. MensaukoBa, H. Opmunceka, JlI. P. Cutnik, O. B. Cuimgenko,
T. I. Cayupka, M. ®@asitmep, O. I'. [lumo, B. B. lllenoTkiHa Ta iHII HAYKOBII.

MerTo10 cTaTTi BBAXKAEMO aHANI3 OCOOJIMBOCTEH CKIaLy YYaCHHKIB KPUMIHATIHLHOTO MPOBAKEHHS 00
HEMOBHOJIITHIX. BiAMOBIIHO, 3aBJaAHHAMEU JOCTIDKEHHS €. 1) 3 sicyBaTH BUMOTH OO MOCAJ0BUX OCI0, sIKi
KEPYIOTh IPOBAKECHHAM, iX MpPOIECYalbHI OOOB'SI3KM MO0 HEMOBHOJITHIX BH3HAYUTH OCOOJIMBOCTI
Cy0' €KTHOTO CKIaay KPHUMIHAJIBHOTO MPOBAKEHHS MO0 HEMOBHOMITHIX, 2) 3MIHCHUTH aHami3
npoLecyadbHUX (YHKIINA 3aXMCHHUKIB Ta 3aKOHHHX MpPEACTABHUKIB TUTUHH, 3) JOCHIIAMTH HOPMH ILOJO
3QIYICHHS] TOTIOMDKHHMX YYaCHUKIB JUIS TPOBEICHHS CHITYMX PO3ITYKOBUX I MO0 HEMOBHOJITHIX;
MpHU3HAYEeHHS ekcnepTu3;, 4) ouminut BB BuMorn KIIK miomo cKiagaHHsS TOCYZOBOI IOIMOBimi PO
HETMOBHOJITHROTO OOBHHYBAUCHOTO Ha YYaCHUKIB MPOBAKCHHS IMOJ0 HBOTO; 5) 0OTpyHTyBaTH Ta
chopmyoBaty 3Minu Ta gonoBHeHHs y ynHHUHA KIIK Ykpainu.

Buxsian ocHoBHOro marepiajy W OOIpyHTYBaHHA OTPUMAHUX Pe3yabTaTiB HOCJTiIKEHHS.
OO6cTaBrHA HETIOBHOMITTSI 0COOH, MO0 AKOI 3A1HCHIOETHCS KpUMiHAJIbHE TIEPECITilyBaHHs, ICTOTHO BILIMBAE
Ha Cy0 €KTHHMH CKJaja MpOBa/DKCHHsA. B Hammiii gepxaBi 0araTo CKa3aHO IMPO 3alpPOBA/KCHHS CUCTEMH
IOBEHAJFHOI FOCTHIII 3a TPHUKIAJAOM BHCOKOPO3BHHEHHX JIEMOKPATUYHHMX JepkaB CBITY. BTim 1e
3QIIAIIAETHCS MTOKH IO MEePCIeKTHBOI0. OHaK MesKe HaOMMKEHHS 10 1€l Moaeli 3po0ieHo. BiamosinHo 10
4y, 2 crt. 484 KIIK kpuMiHaipbHE MPOBAIKCHHS MO0 HEMOBHOJITHBOI OCOOHM, B TOMY YHCIHI, SIKIIO
KpUMiHaJIbHE MPOBAHKCHHS 3MIMCHIOETHCS IOA0 ACKLIBKOX 0Ci0, X0ua O OJHa 3 SIKHX € HEMOBHOJITHBLOIO,
3MIUCHIOETHCS CITIITINM, KU CIICMIAIbHO YITOBHOBKCHUH KEPIBHUKOM OPTaHy JOCYIOBOTO PO3CIIiTyBaHHS
Ha 3MIMCHEHHS JOCYIOBHX pO3CHiIyBaHb IIOJ0 HEMOBHOJITHIX. BBa)xaeMo TPaBUIBHOI TIEPEBIPKY
HasBHOCTH JTOKYMEHTIB, SIKi MiATBEPIKYIOTh CIIeLialbHE YHNOBHOBAXXCHHS CNIJUYOTO Y CYAOBIH MpaKTHILI.
Jlokasu, OTpHUMaHi He YITOBHOBAKEHHUM Ha Iie Cy0’ €KTOM, € HemomycTuMumH [1].

Bumora cremiamizarii Ha KpUMIiHAJIBHHX TPOBA/DKEHHSAX MO0 HEMOBHONITHIX IJIS CY/AIIB
3akpimieHo y 4. 1 ct. 6 3akony «IIpo opranu i cinyx0u y crpaBax AiTed Ta clieliajibHi YCTaHOBH IS AITEH»
[9], v 4. 14 cr. 31 KIIK. V¥V pa3i Sxmo Take KpUMiHaJbHE MPOBAMKEHHS Ma€ 3IHCHIOBATUCS CYIOM
KOJIET1aIbHO, TOJIOBYIOUNM T 9ac CYZOBOTO PO3TIIALY MOXKE OyTH JIMINE CY[/s, YIOBHOBKCHHUN 3TiTHO 13
3akoHoM VYkpaiau «[Ipo cymoycTpiii i cTaryc CyAaniB» Ha 3iHCHEHHS KPUMIHAILHOTO IPOBAKCHHS
CTOCOBHO HETIOBHOJITHIX. 3BEPHYBIIKUCH JI0 BKAa3aHOTO 3aKOHY, MOXKHA 3’sACyBaTH, IO BIIMOBIAHI Cyi
00MparoThCS 3 YUCIa CYIJIIB BIAMOBIAHOrO Cydy 300pamu CydiB mporo cyay. Cymuero, YIOBHOBaXKCHHM
30IACHIOBATH KpUMiHaJbHE MPOBAKECHHS IIOJO0 HEMOBHOJITHIX, MOXXKe OyTH OOpaHO CYyAIIO 31 CTakeM
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poOOTH Ccyanero He MEHIIE JEecATH POKiB, AOCBIIOM 3AiMCHEHHS KPUMIHAJIBHOTO NMPOBAKEHHS B CYAI i
BHCOKHMH MOPaJIbHO-AIIOBUMH Ta NPOQPECIHHUMH SKOCTAMH. Y pasi BIACYTHOCTI B CyIi CYAIiB 3
HEOOXiTHMM CTakeM pPOOOTH, YINOBHOBKEHWH 3HIHCHIOBATH KpUMIHAJIbHE MPOBAIKEHHS LIOA0
HETIOBHOJIITHIX, OOUPAETHCS 3 YUCa CYAMIB, SKI MalOTh HAWOUIBIIHMIA cTak poOOTH Ha mocaxi cynai (cr. 18
3akony «IIpo cymoycrpiii i craryc cyamis» [20]. ITixrpuMyroun Takuii Miaxix, BBakaeMmo, IO HOTO BapTO
JIETI0 TIEPETIIHYTH 1 BUXOIWUTH HE i3 CTaXy CYAMIBCHKOI POOOTH UM OIIIHOYHOI KaTeropii «BHCOKHUX
SKOCTEW», aBTOPUTETY CYAIl y KOJEKTWBi. 3 IIi€l TOYKH 30py, BBa)Xa€MO, 3aCIyroBy€ Ha aJanTaiilo
3apyOixkHUI nocBiA. HiMmenbka HOKTpHHA IOBEHAIBHOI FOCTUIlI BUXOIUTH i3 TOTO, IO «CYAJS Ma€ 3HAUTH
IHIUBITyaIbHANA TIX1 10 MiUTITKA, BUSBUBIIN JOCTATHRO TEPIIiHHS, pO3yMIiHHS, MPOPECIHHOTO TaKTy, — B
iHIIOMY pa3i He Oylle TOCATHYTO TOJIOBHOI METH IOBEHAJIBHOTO CYJOYMHCTBA — MOYJIMBOCTI BHIIPABICHHS 1
MEPEBUXOBAHHS HETIOBHOJITHROT0. BBaXkaeThCs, 1m0 Cyist Ma€ OyTH HE TUTBKU KBalli(hiKOBaHUM FOPUCTOM 3
0araTopiYHUM JOCBIIOM pOOOTH y cdepi IOBEHAIBHOIO CYAOYMHCTBA, a W JIOAMHOIO 3 JOCBIIOM BHXOBHOI
pobotu. Oco0JMBO IIHYIOTHCSA 3HaHHS y cdepl Meaaroriky, ICHUXOJIOril HEMOBHOMITHIX, ICHXiarpii,
corriofiorii Ta kpuMinosorii [21]. CaMe i3 Takoi «IOMOBHEHOT» KOMIIETEHTHOCTI CJTiT BUXOJUTH, BU3HAYAIOUYH
IOBEHAJILHOT'O CYJIIO.

CriemialbHIX BUMOT JI0 TIPOKYpOpa 9 CIITIOTO CYIIl, SKUH 3A1HCHIOE KpUMiHAIBHE TTPOBAKCHHS
LIOAO0 HEMOBHOJITHBOrO, YKpaiHChKe NpaBo He mependadaco. He mepembaueHO Takux BHUMOT 1 LIOAO
3aXMCHUKA HEMOBHONITHHOTO. BBakaeMo, IO MpPaBWIBHUM KpPOKOM CTaHE 3alpoBaKEHHA TaKoi
crieriamizami 1 Mmoao0 muX Cy0 €KTiB KPUMIHAJIBLHOTO TMPOIECY 3 ONIIAY Ha IX TpsAMi KOHTAKTH 13
HETIOBHOJITHIM, BIUIUB X pillleHb Ta Aii Ha [paBa Ta iHTepecH AUTUHH. JlopeyHo HaBeCTH KOMEHTap 110 I. 12
[lexiHCHKUX TpaBwil, y SKOMY HaroJIOEHO Ha HEOOXiTHOCTI CHemiaabHOl MiArOTOBKH BCiX MOCAJI0BHUX 0OCi0
010 3a0€e3IeUeHHs MPABOIOPSIIKY, SIKi OepyTh y4acTh y 3MIMCHEHHI MPaBOCYAIS MO0 HEMOBHOMITHIX [2].
Y 1bOMy KOHTEKCTI BapTO 3rajaTH IPO TO3WUTHUBHUN 3apyOixkHUIT M0CBiA. [lO3UTHBHMM e€lIeMEHTOM
CKAaHIWHABCHKOI CHCTEMU € HASBHICTb IOBEHAJBHOTO CYZJi, IOBEHAIBHOI'O TMPOKYpopa, IOBEHAJILHOTO
anmBokara. ToMy CHeriangicTd, ski O0epyTh y4acTh y CYAOBHX IpoIlecaxX, MOBHHHI OyTH MiATOTOBIICHI 0
po6OTH 13 Mi€r0 KaTeropiero ocid, abu AKiCHO HaAATH ITPABOBY JOTIOMOTY Ta MiHIMI3yBaTH HETaTUBHUN BILUTHB
Ha TCHXIKY HEMOBHONITHBOTrO [22]. Takuii mocmigoBHHW MiaXig Mae OyTH 3ampoBaUKEHHH 1 y Hamii
MPaBOBiil cHCTEMI.

BiacyTHicTh y HEMOBHOJITHBOTO JKHTTEBOTO TOCBIAy KOMIICHCYETHCS yYacTIO Ha HOTO CTOPOHI
3aKOHHOTO IPEACTaBHUKA, @ BIJICYTHICTh IOPHIMYHOTO JOCBIAY — y4acTio agBokata [3, C. 249].BigmnosinHo
nom. 149. 1cr. 52,4. 3ct. 499KIIK Ykpainu nependaueHo 000B’ I3KOBY y4acTh 3aXMCHUKA y MPOBAIKECHH1
PO 3aCTOCYBAHHS MPHUMYCOBUX 3aXO0j1iB BUXOBHOTrO Xxapakrtepy (m. 2 4. 2 c¢t. 52 KIIK) Ta y npoBapkeHHi
010 0Ci0, SIKI MiI03PI0IOTHCA a00 0OBHHYBAUYOTHCS Y BUMHEHHI KPUMIHAJILHOTO IIPAaBONOPYIICHHS 10 18
POKIB, — 3 MOMEHTY BCTaHOBJICHHSI (DAKTY HETIOBHOJITTSI 200 BUHUKHEHHS OyIb-SIKHX CyMHIBIB Y TOMY, IO
ocoba € TOBHONITHBOIO. SIKIIO 3aXMCHUK He OyAe 3alydyeHUl y KpuUMiHaJbHE MPOBAKCHHS CaMUM
HETIOBHOJIITHIM, HOT0 3aKOHHUMH TPEACTAaBHUKAMH, TO BiH Ma€ OyTH MPU3HAYCHUNA TOCAJOBHUMH 0COOaMH,
SKi KepyloTh KpHUMiHaJbHUM MpPOBaKCHHSIM. BinmoBigHO, MpU3HAYEHHs 3aXHCHUKA HEOOXiTHE 1 y THX
BUMAJKaX, KOJM 0COo0i HA MOMEHT IOYaTKy KPHUMIHAJbHOrO MpPOBaKEHHS BUMOBHWIOCS 18 p., amke
3aKOHOJIaBEIlh BKa3ye Ha il HETIOBHOJITTS caMe Ha MOMEHT BUYMHCHHSI KpUMIHAJILHOTO MpaBomnopyieHHs. Lle
TTOJIOXKEHHST TIONIUPIOETHCSA 1 HAa BHITAIKH, KOJTHM 0co0a TIiHO3PIOETHCS Y JCKUTBKOX KpPUMiHAIBHUX
MPaBOMOPYIICHHSAX, O/IHI 3 SIKUX BYMHEHI HEIO 110, a i1HIII - micis focarHeHHs: 18 pokiB. 3ailiCHEHHS 3aXHCTY
HETIOBHOJIITHROTO 1 JOPOCIIOTO CITIByYaCHUKIB 3I0YMHY OJXHHM 1 THM K€ 3aXHCHUKOM He HomycKaeTbes (1, Im.
4). HesanyueHHs y KpuUMiHaJbHE MPOBAKEHHS 3aXHCHHKA IS HEMOBHOJITHIX 0Ci0 € ICTOTHHM
nopymenHsam HopM KIIK, mo tarae BusHaHHs goka3iB Hegonmyctumumu (ct. 87 KIIK), a Takox € mizcTaBoro
IUIsl cKacyBaHHs cynoBoro pimenHs (ctT. 412 KITK).

Jlnst 3axWcTy TNpaB Ta 3aKOHHHX I1HTEpeciB, HAJaHHS MPABOBOI Ta TICHXOJIOTIYHOI JIOMOMOTH
HETIOBHOJIITHROMY Tiepen0aucHe OOOB’ SI3KOBE 3aJly4eHHST 3aKOHHOTO NpeACTaBHHKA ITiI03PIOBAaHOTIO,
obBuHyBaueHoro (cr. 44, 488 KIIK). Sk 3akoHHI NpPEJCTABHUKH MOXYTh OYTH 3alydeHi OaTbKu
(ycunoBimoBaui), a B pasi iX BIICYTHOCTI — OIKYHH YH IKIyBaJIbHHKH OCOOM, IHINI TOBHOMNITHI GIM3BKi
ponudi uu uineHu cim'i [4], a TakoK TMPeCTaBHUKK OPTaHiB OIKHM 1 MKIyBaHHS, YCTAHOB 1 Opraisarii, mi
OIIKOIO M MIKITYBaHHAM SIKMX NepeOyBae HEMOBHOJITHIN.

AmHani3 cy1oBoi MPaKTUKH, TIOKa3ye, M0 J0 CKIay 3aKOHHUX MPEJCTABHUKIB YacTO HE JOMYCKAIOTh
oci0, sAKki MaroTh HemoramieHy cyaumicts. Cymu HAyTh TNUIIXOM YCYHEHHS OaHMX oci® Bim ydacTi y
KpPUMiHaJbHOMY MPOBA/KCHHI Ta Ha 3aMiHI X Ha IHIIUX 3aKOHHHX MPECTABHUKIB, SKIIO 1€ € MOXKIIUBHM [5,
C. 173].Ha Hamy nmymKy, 1ie He 30BCIM KOPEKTHHH MIAXiJ 1 BUXOAMTH CIiJ i3 KBaJidikamii KpUMiHAIEHOTO
MIPaBOTIOPYIIICHHS, 3a sKe¢ OYyB 3acyKCHWH ITOTCHIIIHHWUN 3aKOHHWHM TPEACTABHUK, SK BIH BHUKOHYE
0aTpKiBCbKI 00OB’SI3KM IIOJ0 CBOEl AWTHHU. [HINA crpaBa y BHIAJAKY, KOJH € OOIpYHTOBaHa Mizo3pa, 1o
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OaTpkd, 1HIIN OJNM3BKI POAWYI OCOOH, SAKI MOXYTh OYTH 3aJIydeHI SK 3aKOHHI TPEJCTaBHUKH, OyiId
CIIBYJaCHUKAMHU HETIOBHOJITHHOTO.

B. C. Kagerpka Biji3Hauae, 10 B IEBHUX BHIAIKAX Y9aCTh 3aKOHHOTO MTPEICTABHUKA IPU3BOIUTH JI0
PO3Ty0JIEHOCTI HEMOBHOJITHBOTO, SIKMH BiAYYBa€ COpPOM, CTpax Iepel OaTbkaMH, iX NMPHCYTHICTb MOXKE
BiJIBOJIIKATH HETOBHOJITHROTO BiJ 3alMTaHb, OCKIIBKH BiH CIIJIKyeE 3a peakmicio 6aTekiB [6, €. 951-952].
3anumuTH  JUTHHY 03 3aKOHHOTO TIPEJICTABHWKA HE MOXHA. LI TICHXOJIOTIYHO CKJIajHA ISt
HETMOBHOJIITHROTO CHTYaIlisl Mae OyTH 3MiHEHa Ha ¥oro kopucth. 3okpema, KIIK mepenbauae, mo y pasi
SIKITO i1 9W 1HTEpecH 3aKOHHOTO IPEICTaBHHUKA CylepedaTh iHTEpecamM OCOOM, SIKy BiH TPEICTaBIsIE, 3a
PIMIEHHSAM CITITY0TO, TPOKYPOpa, CIITIOTO CyAll, Cyy TaKUi 3aKOHHUHN MPEACTABHUK 3aMIiHIOETHCS 1HIITIM
(4. 4 cr. 44 KIIK). YV BHHATKOBHX BHUIaJKax IiJ Yac CyIOBHUX 3acijaHb, KOJIH Y4YacTb 3aKOHHOTO
MpeJCcTaBHUKA MOXKE 3aBJATH IIKOIM iHTepecaM HETMOBHOMITHROTO ITi03PIOBAHOTO Y OOBHHYBAuEHOTO, CYl
3a #Oro KIOMOTAaHHSAM, KJIOMOTAaHHSAM IMPOKYpOpa UM 3a BIACHOIO IHIIIATHBOIO CBOEIO YXBAJIOIO Ma€ IPaBO
0OMEXUTH y4yacThb 3aKOHHOTO TPEACTAaBHHKA Yy BHKOHAHHI OKPEMHX MpPOLECyaJbHUX M CYAOBHX Iil abo
YCYHYTH HOTO BiJ y4yacTi y KPHUMiHAJIbHOMY IPOBAKEHHI 1 3JIy4UTH 3aMIiCTh HBOTO iHIIOIO 3aKOHHOTO
mpencrasauka (4. 3 cr. 488 KIIK). Mu moromkyemocs i3 aymkoro B. IL Boiika, mo «3akoHOIaBelb
BHKOPHCTOBYE OIIIHOYHY KAaTEropil0 1 KOHKPETHO HE BKa3ye, SKi [ii 3aKOHHOTO IPEACTaBHUKA MOXKYTb
3aBJlaTH IIKOJU iHTepecaM HEMOBHONITHROTO MiACymHOTo. Jlo Takux mili Cii; BiTHECTH, 30KpeMa,
HEBUKOHAHHS 3aKOHHHM IIPEACTaBHUKOM OO0OB'A3KIB, B TOMY YHCJIi II0 BHXOBAaHHIO HEMOBHONITHBOTO,
HETaTUBHUHN BIUIMB HAa HHOTO, CTBOPEHHS TEPEINKOJ JJIs 3'ACyBaHHS OOCTaBHH, IO MAaIOTh 3HAYEHHS JUIs
CIIpaBU 1 BCTAHOBJICHHS ICTHHH Y CIIpaBi Ta iHIII Iii aHAnoriyHoro xapaktepy» [15, c¢. 268]. Skmo 3amina
3aKOHHOTO MPEJICTaBHUKA HEOOXigHA, TO TMOCaZ0BI 0COOM, SKi KEPYIOTh KPHMiHAJIHHHM MPOBAKESHHSM,
MMOBHHHI 3 SICYBaTH JAYMKY HEMOBHOJITHROIO MPO Oa)kaHy JI HbOTO 0COOY 1 3ay4uTH came ii, SKIIO IS
OBOI0 HEMAa€ MPaBOBHX IMEPEMKOoJ. SIKII0 y OUTHHU Hemae OaTbKiB, OMIKYHIB 1 MIKIyBaJbHHKIB, SIK
3aKOHHOTO TPEACTaBHUKA CIIiJ] BUKIMKATH MPEACTABHUKA MiCIIEBOTO BIJIUTY CITY»KOM Yy cripaBax AUTWHH. L[4
0coba MOXKe 3ay4aTUCh SIK 3aKOHHUU TPEJCTaBHUK HEMOBHOJITHHOTO TaKOX y BHIIQJKAX, KOIU Y4acTh Y
cripaBi Horo OaTHKIB UM OMIKYHIB MOKE 3aBJaTH IIKOIH IHTEpecaM JUTHHH.

C. B. JaBuzmenko, O.TI. Hlumo, T. B. Jlykamkina, JI. M. ['ypieBa mnopymwin 0OHUTaHHA MOpPO
MPOJOBXKEHHS y4yacTi 3aKOHHOTO MPEACTaBHHUKA IiI03PIOBaHOTO, OOBHHYBAYEHOTO MicCIs JOCSTHEHHS HUM
TTOBHOJIITTS, OCKIJTBKY IIe TUTAaHHS He BperyiaboBano y unHHOMY KIIK, a y Teopii Ta mpakTuili HasBHI pi3Hi
TOYKH 30py. 32 BUCHOBKOM YYEHHUX CIHiJ BUXOOUTH 3 mojoxkeHb 4. 3 cr. 484 KIIK BigHOCHO TOTrO, 110
3arajibHi MpaBUiIa MPOBA/DKEHHS MO0 HETOBHOJITHIX 3aCTOCOBYIOTHCS Y KPUMIHAJIBHOMY IPOBaKCHHI
010 KPUMIHAIBHUX IPAaBONOPYIICHb, BUMHEHHUX OCO0AMHM, SIKI HE JOCATIM BICIMHAIIATHPIYHOIO BIKY.
Sxmo ocoba Ha el MOMEHT HE JOCATIa TOBHONITTS, Tpeba 3a0e3lMeunTH ydacTh y MpPOBaKEHHI i1
3aKOHHOTO TpeacTaBHUKA. KpiM Toro, perymoroun nutaHas o00B’ s13k0Boi yuacTi 3axucHuka, KIIK 3a3Hauae,
0 Taka ydacTb € OOOB’S3KOBOIO IMOAO 0Ci0, SKi MiJO3PIOIOTHCS a00 OOBHHYBAYYIOTHCS Yy BUWHEHHI
KPHUMiHaJIBHOTO MPaBOIOPYyIIeHHs v Biri 10 18 pokis (1. 1 4. 2 cr. 52). J[omiapHO TAKMM YHHOM BHPIIITyBaTH
1 TUTaHHSA TPO y4YacTh 3aKOHHOTO MPEICTaBHUKA. YCYHCHHS 3aKOHHOTO TPEACTABHHUKA B MOAAIBIIIOMY B
3B'S3Ky 3 THM, IO Mi03proBaHui gocar noBHOITTSA, unHHUM KIIK He mepembaueHo. Take TmymadeHHS
3HOB-TaKM BiamnoBigae IlekiHCbKMM MpaBuiaM, A¢ B npaBuii 3.3. peKOMEHIOBAHO JOKJIAAAaTH 3yCHUIb IS
PO3MOBCIOKEHHS i1 MPUHIMIIB, BUKIaAeHUX y [IpaBuiax, Ha MOJOAMX MOBHOMITHIX MPABOMOPYIIHUKIB [7,
c. 209; 8,c. 137]. AHanoOriYHUM 0 JOKTPHUHAIBEHOTO TIYMA4YeHHs € P03’ SCHEHHsI CyJJOBOi MPAKTHKH, SIKE MU
BXe 3ragyBaim Bumie [1, 1. 2]. MU HOZinfeMO HaBeIeHY TOYKY 30pYy i BBaKa€Mo, IO BOHA Mae€ OyTH
BimoOpakeHa y unaHOMY KIIK

Crnig 3ayBaxuTH, 10 3aKOHHHN TPEJCTABHUK HEMOBHOJITHBOIO MOXE TaKOX OyTH BU3HAHUMA
LIUBIIBHUM BiAmoBigaueM. IIMBIIBHUM BiJNOBiIaYeM y KPUMIHAIbHOMY IPOBAKEHHI MOXKe OyTH (izndyHa
a0o ropuandHa ocoba, sKa B CHITy 3aKOHY Hece IUBUIBHY BIIIMOBINATLHICTE 3a IIKOY, 3aBIaHy 3J0UHHHUMHU
misiMu (O€3IIsUTBHICTIO) MMiJJ03PIOBAHOT0, OOBHHYBAUYEHOTO a00 HEOCyTHOI 0cOoOH, siIka BUMHMIIA CYCIUIBHO
HeOe3MmeyHe [isHHSA, Ta A0 sKOi mpex siBieHO HuBUIbHME 1o30B (cT. 62 KIIK). ¥V mpoBamkeHHi 1po
3aCTOCYBaHHS NMPHUMYCOBHX 3aXOZiB BHXOBHOI'O XapakTepy e BuruiuBae i3 cr. 1178 IIK Vkpaiau. VY
KpUMiHAIBHOMY TPOBAKCHHI 111010 HETIOBHOJITHHOTO HOT'O 3aKOHHHUH MPEICTaBHUK MOXE OyTH BU3HAHUIMA
IUBLIEHUM BiamoBigauem BiamosigHo g0 cT. 117911K Vkpainu [10]. Biamosiguo no u. 3 ct. 44 KIIK mpo
3aJy4eHHs] 3aKOHHOT'O TMPEJCTABHUKA CIIIYUMA, MPOKYPOP BHHOCHUTH IOCTAHOBY, & CIIIUUE Ccymmis, cyn —
MMOCTAHOBJISIE YXBay, KOIIiS SKOi BPY4YaeThCs 3aKOHHOMY MPEACTaBHUKY. 3a aHaioriero i3 4. 8 ct. 42 KIIK
3aKOHHOMY TNpeACTaBHUKY Mae OyTW BpydYeHO NaM STKy Npo HOro mpouecyanbHi IpaBa Ta 0OOB’S3KH.
JloninbHO 11e onox)eHHs BKIoUnTH y cT. 44 KIIK

[Topsimok 3anydeHHS MUBIIHFHOTO BiATIOBiTaYa y KpUMiHAIBHE NMPOBAIKCHHS HE TIepea0adeHui, mo
CIpUIMAETbCS HAMU HeTaTUBHO. OUEBUIHOIO € OJIU3BKICTh MK HMPOLECYaTbHUM CTaTyCOM IT1iI03PIOBaHOTO,
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O0OBHHYBAuEHOroO Ta IMBIIBHOTO BiAmoBimada (4. 3 ct. 62 KIIK). Xova 10 NUBIIBHOTO BiAMOBiIaYa MOXKE
OyTH 3aCTOCOBaHa TUIBKH IHMBUIBHO-TIPABOBA BIAMOBIAAIBHICTH BiH, 1032 CYMHIBOM, MaE€ OyTH oapazy
noBifomeHud mpo Takuidi puszuk. Tomy y uumnHuE KIIK Mae OyTw BKIIOYEHO HOBi MOJOXKEHHS LIOA0
BUHECEHHS, BPYYCHHS Ta PO3’ICHEHHS MPOIECYATBHOTO PIIICHHS TPO 3aly4YeHHS OCOOM SK IMBUIEHOTO
BIJIMTOBi/1aua Ta BPYUYEHHS IIaM’ SITKH TIpo i1 mpaBa Ta 000B’ I3KH.

VY cr. 491KIIK #igeThcst mpo ydacTh 3aKOHHOT'O MPEACTaBHUKA, IIeaarora, cuxoiora ado jikaps B
JOTIUTI HETIOBHOMITHBOTO Ti03PIOBAHOTO YK OOBHHYBAY€HOTO, SIKMM HE JOCST INiCTHAAISTHPIYHOTO BIKY
a00 SKIO HEMOBHOJITHROTO BH3HAHO PO3YMOBO BijcTtanmm. Ha Hamry aymky, BoHa moTpeOye 3MiH, ampke
BHKJIaJIeHa HEJOCKOHAIO Ta cynepewinBo. [lo-mepime, 3 BUKIaAy BKa3aHOi HOpMI mepeadadeHo CKIIaIHO
3pO3yMITH, 3a SKHX YMOB BOHa € iIMIEpaTHBHOIO YM JHcKpeliiHoro. Llum Bona auconye i3 ct. 266 KIIK, y
AKI 3aKpimieHO OOOB’SI3KOBE IMOJIOKEHHS MPO Te, IO JOMUT MAaJoNiTHbOI ab0 HEMOBHOJITHBOI OCOOH
MIPOBOJIUTHCA Y TIPUCYTHOCTI 3aKOHHOTO MpEACTaBHUKA, Iejarora abo Icuxosora, a 3a HEOOXiTHOCTI -
nikaps. [To-npyre, Ha Hamy JyMKYy, 111 HOpMa copMyITbOBaHa HEJOCKOHANO, aJKe 3BY)KY€E ydacTh TeIarora
M TICUXOJIOTa, JIKaps JIHMIIE OIHIEI0 CIIYOI PO3IIYKOBOK Ji€r0. BBakaeMo IOIITBHUM 3allpOBaUTH
000B’ I3KOBY y9acTh 3aKOHHOTO IPEACTaBHUKA, TIeAarora 4d MCHUX0JIoTa, a y pasi HeOOXiAHOCTI — JIKaps y
BCIX CIITYMX PO3IIYKOBUX Ta CYJOBHX JisIX 3a y4acTi HEMOBHOJITHIX ITiI0O3PIOBAaHUX, OOBMHYBAYCHHUX Y
iHTepecax 3aXHUCTy iX MpaB.

3a HamMM BHUCHOBKOM Tenaror abo TMCHXOJIOT, JiKap y KOHTEKCTI aHalli30BaHUX IPaBOBITHOCHH
BHCTYIIaTUMYTh CIEIiaTicTaMH, KOPUCTYIOUHCHh CBOIMU (haXOBHMH 3HAHHSIMH Ta BMIHHSIMH BiJITOBITHO 0
9. 1 cr. 71KIIK. Amke MeTol0 iX y4acTi y MpOBEACHH] JONHUTY € HAIAroKEHHsI TICUXOJIOTTYHOTO KOHTAKTY
MiX CIIiIYMM, IPOKYPOPOM CYJI/ICIO Ta HEMOBHOJIITHIM, IICUXOJIOTIYHA, a 3a MOTpeOu 1 MeAnYHa, TOTIOMOTra
HETIOBHOJIITHHOMY. 3 ITbOT'O MOKHA 3pOOWUTH BHCHOBOK, ITIO JIO iX 3adydeHHS Ma€ OyTH 3 sICOBaHO, YN HEMAE
mizcTaB a8 camoBigBoy, BigBomay (cT. 79 KIIK). IIpu mOBTOPHOMY IOMHUTI CiIij 3a0€3M€YUTH YIaCTh TOTO K
mejarora, Icuxojora a0o Jikaps, SKUii OpaB y4yacTh y TOINEPEIHBROMY JONHTI HEMOBHOJITHROTO. lle
BHIIPABMIAaHO 3 TAKTUYHUX MipKyBaHb 1 He cymepeuuTs HopMaM KIIK, ockibku momepeass y9actb ocodu y
LIbOMY KpUMIHAJIbHOMY IPOBAKEHHI SIK CIeIialicTa He MOYKe OYTH ITiICTABOO IS BiABOIY.

Busnauenns ocobu menmarora um rcuxonora y ynHHOMY KIIK He 0O0yMoOBIIGHO 1 3iHCHIOETHCS
MOCaIOBOI0 0CO00F0, sIKa KEepy€e BiJMOBIITHOK CIIAYOI0 €0, CyINOBUM 3acigaHHsM. HaykoBismu Oyio
BHCJIOBJICHO PEKOMEH/IAIIIIO 3aMpOITyBaTH SK Ie/Iarora KIaCHOTO KepiBHMKA HEMOBHOMITHROTO. [IpoTe Ko
Ile CKJIAJHO 4Yepe3 BiJNAJCHICTh IIKOIM YH SKIIO HEMOBHONITHIM <BGaMHKA€EThCA» Ha JOMUTI Yepes
TICUXOJIOTIYHO CKJIAJIHI CTOCYHKH 13 KJIJACHMM KEPIBHUKOM BapToO 3allyyaTH 1HIIOTO IeJarora, HalpuKiIaz, i3
IIKiJI, 1[0 PO3TAIIoBaHi HEMOAIIK Bif oprany poscmigysanus [11, ¢. 9]. Ha qymMKy iHIINX HayKOBIIB «IpH
JIOTINTI HEMMOBHOJIITHHOTO TiJ03PIOBAHOTO YW OOBHHYBAYCHOT'O B MPHUCYTHOCTI Temarora OakaHo, mo0 BiH
OyB 3 iHMIOI mKou. MaroTh Miclie (hakTH, KOJIH CIIiTYHA 3aIpoIIye Meaarora 3i KO, B SKiii HABYaBCS YU
HABYAETHCS HEMOBHOMITHIM, 1 BOHM MOCTIHHO KoHGIikTyBamu. [Ipm 3ycTpiui 3 TakuM megarorom
HETIOBHOJIITHIM Ha JOMUTI MOKE HIYOr0 HE CKazaTh. ToMy SIKIO 3alpoOIIyEThCS IENaror 3 HaBYAIbHO-
BUXOBHOTO 3aKjajly, B SIKOMY HaBYaBCS YU HABYAETHCS HEMOBHOJITHIN, CIITYUN TMOBWHEH 3'ICYyBaTH IIC
JOCUTH BXJIMBE JJIS BIAMOBIAHOT mporiecyanbHoil aii mutands» [12]. Ha Hamry aymKy, Ipomo3uIlil 3aiyyaTu
HEBIJJOMOTO ISl HETIOBHOJIITHROTO TIEIarora € HEKOPEKTHUMH 1 HEKOPUCHUMH JIJISl 3aXHUCTY TIPaB AUTHHU. Y
HaBEICHUX PEKOMEHIAITIAX TepecliayeTbest MeTa dhopmanbHoro norpuManus HopMm KIIK a6o mepectopora
TOr0, a0M HEMIOBHOJIITHIN HE MOBYAaB HA JOMUTI.

VY iHOI# HAyKOBIA POOOTI CYIsIM PEKOMEHIIOBAHO <GBAKCHO MIAXOAUTH M0 BHOOPY Ieaarora,
TICUXOJIOTa Ta JIKaps JUII y4acTl y CYIOBOMY IPOBA/KECHHI. 30KpeMa, CyIy CIiJ BPaxOBYBAaTH MOTPEOH
HETMOBHOJITHROTO OOBHHYBAYCHOTO (IICHXOJNOTiYHI, MEAWYHI TOMI0), KBami(iKalilo Ta Cheriani3aiio
TICUXOJIOTa, TIe/Iarora Ta JIKaps, a TAKOXK CTOCYHKH MiX OOBHHYBAYCHHM Ta 0CO0AMH, SIKi 3ay4arOThCs 10
nonuty (HampUKIam, Cyay HE BapTO 3aiydaTH JUIsS ydacTi y JOIHWTI Tearora, 3 SSikiM y HETOBHOJITHBOTO
Oy abo K 3aUIIAIOTHCS HANpPYKEHI CTOCYHKH)» [23, ¢. 77]. BBaxkaeMo, 110 OCTaHHS PEKOMEHMAIs €
HaHOUTBII BUBaXXCHOIO 13 HaBeJeHUX. BBakaeMo, IO akIEHT Mae poOUTHCS Ha 3a0e3MeueHHI IHTEpeciB
HETIOBHOJIITHOTO ITiI03PIOBAaHOTO, 00BHHYBadeHOT0. TOMY MU TIepeKOHaH1 y TOMY, 11O B MEPIITY Yepry CIiIT y
caMoi JUTHHH 3aITUTaTH, KOTO i3 ii IejaroriB BOHAa XOTija O 3aIyIuTH IS HaIaHHS 1 TOTIOMOTH.

3aBHaHHSAM IICUXOJIOTa Ma€ OyTH TaKOX IMATOTOBKA JUTHHU JIO JIOTUTY, BpaxyBaHHs piBHSA il
PO3BHTKY, MOSCHEHHS i1 poji y mpoBamkeHHi. KpiM Toro, BiH MOBHHEH MOI0ATH NP0 SKHANCTIPHUSTIUBINITY
eMOLIHHY (OpMY TUTHHH, IO CAYXKUTh HAJICKHIM MOTHBAIIT 0 CIiBIpalli Ta cBo0o i BUKIaLy iH(Gopmaii,
a TaKoX Mpo 11 MIATPUMKY IiJ 9ac MPOBEISHHS mpolecyansHoi aii [13, ¢ 81].

E. b. MenbuaukoBa, B. I1. boiiko BBaxatoTh, 1m0 MOIUIEHO Oyio O 3aKpinmuTH OOOB'SI3KOBY y4acTh
caMe IICHXOJIOTa, a He Iemarora Mmpy JOMHUTI HEMOBHOJITHBOTO IiA03pIOBAaHOTO, 0OBHHYBaueHOTO. Lle TuMm
OUITBII BOXXJIMBO B pa3i BU3HAHHS HEMIOBHOJIITHROTO PO3YMOBO BifICTaIMM. AJKE caMe CIeIialiCT-TICHXOJIOT
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BOJIOJIIE€ CHEIiaTbHUMHU 3HAHHSAMH B Taly3l IUATAY0I 1 IOHANBKOI IICHXOJIOTiI, JOCKOHAJIO OOI3HAHWHA 3
BIKOBUMH, TICHXO(i310JOTIYHIMH, E€MOIIIHHO-BOJILOBUMH OCOOJMBOCTSIMH HEMOBHOJITHIX 1 HOTo ydacThb
HaJacTh HAWOUIBII KOPHCHY JOMOMOTY CIIIJYOMY JIJIi BCTAHOBJICHHS IICUXOJIOTIYHOTO KOHTAaKTy 3
HETIOBHOJITHIM, B IPaBUJILHOMY, 3 IICUXOJIOT1YHOI TOYKH 30py, BeIE€HHI HOrO IOMUTY, 3 METOIO OJICPKAHHS
BiJI IONTUTYBAaHOTO JOCTOBIPHUX IOKA3aHb, TOBHOTO 1 00'€KTUBHOTO BCTAHOBJICHHS BCiX OOCTAaBUH BUMHCHHS
3JIOYMHY 1 pOJIi B HHOMY HETIOBHOJITHROTO OOBHMHYBadeHOro. lle, 3 ogHOro OOKY, CIPHUATHME YCIIITHOMY
BUKOHAHHIO 3aBJaHb PO3KPUTTS 1 PO3CIiAyBaHHS 3JIOYMHIB, Y BUMHEHHI SKHX OOBHHYBaUyEThCS
HETIOBHOJIITHIH, a 3 Ipyroro 00Ky — BHUCTyTATHME J0aTKOBOIO TapaHTIEI0 3aXUCTY HOTO TPaB Ta 3aKOHHUX
inTepecis [14, ¢.96; 15,c. 253]. s Touka 30py HaM iMIIOHy€ CBOIM HaykoBuM miarpyHtsm. Il{ompaena, y
Cy4aCHHX YMOBaX PO3BUTKY HAIIIOT JIEP>KaBH Ta CYCITIBCTBA I MOXKe OyTH POOIeMaTHYHUM.

[Momo HEOOXiTHOCTI 3aTYYCHHS JIiKaps IMiJl Yac JOMHUTY OYJI0 CIYIIHO PO3’ICHEHO MPO AOIIIBHICT
TaKoTo, SKIIO BHACIIIOK BUYMHECHHS KPHUMIHAJIHLHOTO MPABONOPYIICHHS HETIOBHOJITHIA OTPUMaB TUMYACOBI
NICHX1YHI (ZeNpecCHBHUIA CTaH, CUIIbHE JIyIICBHE XBUIIOBAaHHS a00 iHIII ICUXiYHI 3aXBOPIOBaHHS) 4H (i3nU4uHI
pozmamu 310poB’st [1, m. 4]. Jlikap NOBUHEH CTEXWUTH, a0 BHACIIIOK JONUTY HEMOBHOJITHHOMY HE OYyJI0
3aBAaHO IIe OLTBIIIOT IITKOAM Yepe3 HEKOPEKTHO MOCTABJICHI 3alUTAaHHS, IO MOYKE IIPU3BECTH 10 TOTipIIICHHS
CTaHy 370pOB'SI.

Sk Oyno 3poOJeHO BUCHOBOK BUIIE, MEIAror, NMCUXOJIOT Ta JiKap MijJ| Yac JOMUTY BUCTYIMAIOThH Y
craryci cremiaiicta. ToMy He 30BCIM KOPEKTHOIO BUTIsAae HopMa 4. 2 ¢T. 491KIIK, BiamoBiaHO i3 KO0 10
MOYaTKy JOMHTY 3aKOHHOMY MpPEJCTaBHUKY, TIEIarory, MCUXOoJory abo JIiKapio po3’ SCHIOEThCS IXHE MPaBo
CTaBUTH 3allUTAaHHS HEMOBHOJIITHROMY ITiIO3PIOBAHOMY YW OOBHMHYBaueHOMY. CIiguuii, MpOKypop BIpaBi
BiJJBECTHU MOCTABJICHE 3alUTaHHs, aje BiABEACHE 3allUTAHHS NOBUHHO OyTH 3aHECEHO J0 MPOTOKOy. Jlerko
Mo0aYnTH, 10 3aKOHOABEIlh POOUTH aKIICHT JIMIIIC Ha OJTHOMY MTOBHOBaXKeHHI creriamicTa. [Ipore 4. 4crt. 71
KIIK mepenbavae mmpmie KOO MpaB CHeLialicTa i BOHM TakoX MarOTh OyTH pPO3’'sICHEHI 3aIydyeHUM
Me1arory, MCUXOoJIOTy Ta Jikapio. ToMy MU HE MOXXEMO MOTOANUTHCA 13 MO3UTHBHOIO OIIHKOIO HOPMH Y. 2 CT.
491 KIIKy po6orti T. B. JIykamkinoi, JI. M. I'ypiesoi [8, c¢. 135].

3aydeHHS cIiemiaricTa He MOXe 3aMiHUTH MPU3HAYEHHS eKcIepTH3y, ska y KIIK y npoBamkeHHIX
I0/10 HETTOBHOJIITHIX BU3HAUCHA K 00O0B’ s13K0Ba AJ1s1: 1) BCTAHOBJICHHS BiKY OCOOM, SIKIIIO 1€ HEOOXIIHO st
BUpILICHHS NHTaHHA PO MOXJIUBICTh MPUTATHEHHA ii 10 KPUMiHAIBHOI BiANOBIOATBHOCTI, a IHIIMM
Croco0oM (HOKyMEHTAIbHO) HEMOXKIMBO OTpuUMard Iii Bimomocti (4. 2 cr. 242 KIIK). Bik ocobu
BU3HAYAETHCS 3a JOMNOMOTOI0 IPOBEACHHS CYIOBO-MEIMYHOI ekcnepTu3u. Ilpu mpoMy cyau MOBHHHI
BpPaxoOByBaTW MiHIMAJbHUI BiK, BHU3HAYCHUI EKCIEPTOM; 2) BHUPIIICHHS IHTaHHS NP0 HASBHICT Y
HETIOBHOJIITHHOTO TiJ03PIOBAHOTO UM OOBHHYBAYCHOTO TICHXIYHOTO 3aXBOPIOBAHHS YX 3aTPUMKH IICHXITHOTO
PO3BHTKY Ta HOTO 3AaTHOCTI MOBHICTIO 200 YaCTKOBO yCBIJOMITIOBATH 3HAYCHHS CBOIX diil 1 KEpyBaTH HUMH
B KOHKPETHIM CHUTyallii NpPU3HAYAETHCS KOMIUICKCHA IICHXOJIOro-nicuxiatpuuHa ekcneprusa (4.1 cr. 486
KIIK). Henpu3sHaueHHsT €KCIIEPTU3H /I BCTAHOBJIEHHS BKa3aHUX 0OCTaBHMH € TakuM mopyrrenasm KITK, sk
HEIOBHOTa KPMMIHAIBHOTO MMPOBAKEHHS 1 € MiACTAaBOIO Ui CKacyBaHHs cynoBoro pimenus (ct. 409-410
KIIK). JlouminbHUM € MPU3HAYCHHS TMCHXOJOTIYHOI E€KCIEPTH3M Ui 3 SICYBaHHS PIBHS PO3BUTKY, 1HIIHX
COIIAJTLHO-TICUXOJIOTIYHUX PUC 0COOU HETIOBHOIITHROTO ITiJJO3PIOBAHOTO Y OOBUHYBAYEHOTO, SIKI HEOOXiTHO
BpaxOBYBaTH NP IPU3HAYCHHI TOKAPaHHA i 00paHHi 3aX0/y BUXOBHOTO Xapakrepy (4.2 ct. 486 KIIK).

[Tynkrom 16 IlexkiHcbKMX TpaBWi mependadeHo, MO0 Yy BCiX BHUMAAKaX, 32 BHHSATKOM IpiOHHX
MPaBONOPYILIECHb, 10 BUHECCHHS KOMIIETEHTHUM OPTaHOM BJIa{ OCTaTOYHOTO PillIeHHS, HEOOX1THO PETeNBHO
BUBYHTH OTOYCHHSI 1 YMOBH, B SKHX >XUBE HEIOBHOIITHIH, a00 oOcCTaBHHH, 3a SKHX OYJI0 CKOEHO
MPaBONOPYIICHHS, 3 THM 100 CHPUATH BUHECEHHIO KOMIIETCHTHHM OPraHOM BJald PO3YMHOTO CYIOBOT'O
pimenHst y cmpagi [16]. {is BTUICHHS 1bOTO NpaBHja Yy HamIiil aepxapi Oyjao mpuitHATO 3akoH YKpaiHH
«[Ipo mpobariro» Bix 05.02.2015 p. [17]i Bueceno 3minm mo KITK. 3okpema, Ha cramii IiaroTOBYOro
CyIOBOTO 3aCilaHHA 3 METOI0 3a0e3leueHHs Cymy iHpopMalli€lo, IO XapaKTepu3ye OOBHHYBAadEHOTO, a
TAKOXX TNPHUUHATTA CYAOBOIO pillleHHS NOpo Mipy HOKapaHHS mepeadadyeHe OOOB’S3KOBE 3alydeHHs
MpPeICTaBHUKA YIIOBHOBKEHOTO OpPraHy 3 MHUTaHb anpoOarlii Jiis MiATOTOBKH JTOCYAOBOI JOMOBiMI OO0
OCOOMCTOCTI  HETMOBHOJITHBOTO,  SKIO[O  TMPOBA/PKCHHS  3MIHCHIOETBCS  IIOJO  HEMOBHOJITHBOTO
obBuHyBaueHoro BikoMm Big 14 mo 18 pokiB (4. 1 cr. 314-1 KIIK). Bapro BkaszaTu, 110 3alydceHHS
MpPEICTaBHUKA YIIOBHOB)XXEHOTO OpraHy 3 MWTaHb Npo0ailii, 3a HAIUM BUCHOBKOM, HE BHUIIPABIAHO
repeadadeHe JuIe Ha CTadil IMiArOoTOBYOrO CYIOBOTO TPOBAKEHHS. BBakaemo, mo ii ckimamaHHsS Ha
JIOCYZIOBOMY PO3CIiAyBaHHI Bifirpamo © OUIBII TO3WTHBHY POJb JUISI BCTAHOBJICHHS OCOOMCTOCTI
HETMOBHOJITHEOTO, YMOB HOT'0 XKUTTS 1 BpaxyBaHHS IUX OOCTAaBHH IPH BUPINICHHI MHUTAaHHS TPO 3aXOAH
MPOIECYaTbHOTO TPUMYCY, TONAIBIINN pPyX NPOBAKCHHS, KPUMIHAIBHY BiANOBiNANbHICTE. Jlis
MpeACTaBHUKA OpraHy 3 MHTaHb IMpoOarlii Ha I cTamii OiLIbIe Yacy IS CIBOECid 3 HETMOBHONITHIM Ta
CKJIQJIaHHS JIOTIOBiJi, 10 JIO3BOJIUTH BUKOHATH III0 BiMOBIAAIBEHY MiCit0 HAHOUIBII SIKICHO.
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Henonikom umaHoro KIIK BBaxkaemo i Te, 10 CKIIaJaHHS JOCYIOBOi JIOTOBIiI HE mepeadadcHe:
010 HEMOBHOIITHHOTO, CTOCOBHO SIKOTO MPOKYPOPOM, CKJIa/IEHO KIIOTMOTAHHS PO 3aCTOCYBaHHS /10 HHOTO
MPUMYCOBHX 3aXOJiB BHXOBHOI'O XapakTepy y HOpsaky, mnependadenomy cr.497 KIIK, Tta wmiomo
HETMOBHOJIITHBOTO, SIKUH HE JOCST BiKYy KPUMIHAJIBHOI BiAMOBIAANBLHOCTI, 32 HASBHOCTI MiJCTaBH IS
3aCTOCYBaHHS TMPHUMYCOBUX 3aXOiB BHXOBHOTO xapakrtepy (4. 4 cr. 314-1KIIK). ITomiGHmii miaxim Takox
BUKIIMKA€ CYMHIB, apKe 1 Ui BUpINIEHHS MUTAHHA PO NPU3HAYEHHS KOHKPETHOTO MPHUMYCOBOTO 33aXO0.y
BUXOBHOTO  XapakTepy Cyld TOTpedye KOMIUIEKCHOI  COLiaJbHO-TICUXOJOTIYHOI — XapaKTepUCTUKU
HETIOBHOJIITHBOTO MpaBoNopyIIHUKa. He BapTo Takoxk irHopyBaTH i Te, mo 3a ct. 105KK Vkpainu ogaum i3
TaKMX TPHUMYCOBHUX 3aXOIB € HaIlpaBJIEHHS HETOBHOJITHROTO [I0 CIENiajJbHOI HaBYAIbHO-BUXOBHOT
YCTaHOBM JJIsl ITEH 1 MiJUTITKIB 0 HOTO BUIIPABJICHHS, ajie HA CTPOK JO TPhOX POKIB. A 1ie AyXe iCTOTHE
MPaBOOMEXKEHHS, sKe Mae OyTH OOIpyHTOBaHE HE3aaHTa)XOBaHMM Ta MPO(ECiHHUM BCTAaHOBICHHSIM
XapaKTePUCTHKN HeMoBHOMTHROTO [18, ¢ 135]. Toxe migcTaBu 1 BHECEHHS 3MiH y 3aKOHOIaBCTBO.

JlocynoBa MAOMOBiAp IIONO HETOBHONITHROTO OOBHHYBAYEHOTO CKIAJAETHCA MPEICTABHIUKOM
MepCOHaTy OopraHy mpoOarii CriIbHO 3 MpeACTaBHUKAMU CIIyKOM y cnpaBax miteit (ct. 12 3akony Ykpainu
«[Ipo mpobariro»), B TOMYy 4YHCII # 3 ypaXyBaHHAM BiJOMOCTEH, OTPHMAaHHX BiJ pPETriOHAIBHOTO
MIPEACTABHUIITBA YIOBHOBAXKEHOTO IMAPO3AiTy opraHiB HariomanmpHol mommimii. 3a3HadyeHi opraHw,
3MIMCHIOIOUN TMOKJIAJICHI HAa HUX 3aKOHaMH YKpaiHM TOBHOBAXXCHHS, 3 METOI (POPMYBaHHS COIliabHO-
MICUXOJIOTTYHOI XapaKTepUCTUKN HETMOBHOMITHROIO Ta iH(opMalii npo BIUIMB KPUMiHOTCHHUX (aKTOPiB Ha
WOT0 TOBEAIHKY 30MparoTh BIIOMOCTI, IO XapaKTepHU3YIOTh HEMOBHOJITHROTO, WOTO IIOBEMIHKY B
MOBCSKJCHHOMY JXUTTi, SIK J0, TaK 1 MICIs BYMHEHHS KPUMIHAJIHLHOTO MPABOMOPYIICHHS, CEPEAOBUIIE, B
SIKOMY BiH 3pOCTa€, HABYAETHCS, KOJIO OCi0, 3 SKMMH CIUTKYEThCA. Lli BiTOMOCTI y3arallbHIOIOTh Ta TIOJA0Th
cyay y dopmi mocymosoi momosimi [1, m. 12]. ¥ cymoBomy mpoBamkenHi 3riguo i3 cr. 496 KIIK ygacts y
CyIOBOMY pO3DJISIAI TIPEICTABHUKIB CIYy)KOW y CHpaBax IiTeH Ta YIMOBHOBAXEHOTO IIiIPO3AUITY OpraHiB
HartionansHoi moitiii Moxe OyTH 3a0e3redeHa SIK IIIIXOM iX MOBIZOMIICHHS (TOJi 1X mpUOYTTS y Cya0Be
3aciZjaHHsA He 000B' A3KOBE), TAK i yepe3 CyAOBUI BUKJIMK MPEICTABHUKIB X YCTAHOB, SIKi MAIOTh IPUOYTH y
BCTAHOBJICHUH Jac. Y cymoBoMy po3’ sscHeHHI BKazaHoi Hopmu KIIK, Ha Hamry myMKy, MiCTHTBCSI HEJIOTIIHUI
BUCHOBOK. 3okpema, BCC Ykpainu Bkazas, IO «IpaBUIIBHOIO CJi/I BU3HATH MPAKTUKY 311HCHEHHS CYI0BOTO
MPOBAKEHHS y CyZl mepiioi iHCTaHLil 3a 00OB S3KOBOI y4acTi MPEACTaBHUKIB CIIy:KOM y cHpaBax HiTeH,
YIIOBHOB)KCHOTO IMiAPO3/iTy opraHiB HarmioHansHOT MoTiMii Ta YIIOBHOBa)KEHOT'O OpPTraHy 3 TUTaHb IMpooartii.
... HempuOyTT4 B cynoBe 3acigaHHs NpeICTaBHUKIB HUX OPTaHiB, HAJTEKHUM YHMHOM MOBIJOMJICHUX MPO Yac i
MICIIC CYJIOBOTO 3acCilaHHs, HE TepeIkoKae Horo nposeacHHo» [1, m. 11]. OueBHUAHOI € CymepeuHicTh
MK UMM po3’ iICHEeHHsAMHU. J[o Toro k, y 1. 13 Hporo >k po3’ sCHEHHS HAroJIOIICHO Ha 3B’ SI3KY Y4acTi IUX
YYaCHHUKIB KPHMIHAIBHOTO TPOBAKCHHS Y CYIOBOMY PO3TJISAL 13 JOCYAOBOIO TOTOBIAIIO, SKY BOHH
(dbopMyBa Ha cTafil MiATOTOBYOTO MPOBAIKCHHS: «IIiJl YaC OMUTYBAHHS CYJ 3 SICOBYE YMOBH JKUTTS Ta
BUXOBaHHS HETMOBHOJITHROTO OOBHHYBAa4e€HOro, MOBHI Ta BceOiuHI BigoMocTi mpo Horo ocoOy, iHmIi
XapakTepU3yrodi aHi, CTaBWTh 3alUTAHHS IIOJ0 HAJaHWX CYOy MPEICTaBHHKOM OpraHy mpodamii (3a
HEOOXiTHOCTI — MpeACTaBHUKAMH CIY)KOM y crpaBax HiTe€l Ta YNOBHOBa)XXEHOTO MiIPO3Jily OpraHiB
HarrionansHoi mominii) BiIoOMOCTEH, a TakoX JOBIAYETHCA, SKUX 3aXOJiB, HA AYMKY IIUX OCi0, HAaHOUIBII
JOLTFHO BXKUTH 3 METOIO IEPEBUXOBAHHS 00BHHYBAUYE€HOTOY.

Bapro BkazaTu Takox Ha HOpMy 4. 2 cT. 6 3akoHy «lIpo opranu i ciyx0u y chpaBax miTeld Ta
crelianbHi yCTAaHOBU AJIS JiTeH», sfiKa 3alIpoBaJKye ydacThb TPEACTaBHUKIB CIyXO0 y crnpaBax miTed y
CyJIOBUX TPOBAPKCHHIX, KPIM BHIIAJKIB, mependoadeHnx 3akoHoM. Y ynaHOMY KIIK BimcyTHi HOpMH, sIKi O
nepenadadany momiObHi BUHATKH. OTKe, BBaXKAEMO, CyJ TMOBHHEH 3MINCHUTH BUKIWK BIIMOBITHUX
MPEJCTaBHUKIB YIOBHOBaXCHOTO OpraHy 3 MHUTaHb NpoOarlii, ciry>k0u y cripaBax AiTeH, MiAPO3aiTy OpraHiB
HarionansHol modmittii, siki Opaiu y4acTh y HiATOTOBII JOCY0BOI JOMOBiII Ta 3a0€3MEeYUTH X OMHUTYBaHHS
CTOpPOHAMH Ta CAMHM CYJIOM JIJISI BCTAHOBJICHHS (paxoBoi 00’ €KTMBHOI XapaKTEPUCTHKU HEITOBHOJIITHBOTO,
BpaxyBaHHs HOTO iHTEPECiB MPH BUPILICHHI KPUMiHAIBHOTO MTPOBA/IKEHHSL.

VY mpoMy JOCHiIXKEHHI BKe HIuIocs mpo 00O0B'A3KOBE 3alydeHHs 3aKOHHOTO IMPEACTaBHUKA IS
3aXUCTY Ta JOIOMOTH HETOBHOJITHBROMY, IIIO/IO SKOTO 3MIHCHIOETHCS KpUMiHAIBHE MPOBA/HKEHHA. ToMy €
MiACTaBH i1 KpUTUYHOI oiinku cT. 488 KIIK, 3rimHo i3 AKOI0 <3aKOHHI MPEICTaBHUKUA BUKIMKAIOTHCS B
CcyZloBe 3acifaHHs. IXHe HenpuOyTTS He 3yNUHSE CYJ0BOrO MPOBAIKEHHs, KPiM BUIAIKIB, KOJU CYJl BU3HAE
HEOOXiMHOI0 1X yd4acTh». T00TO, y9acTh 3aKOHHOTO TIPEACTaBHUKA IIiJl Yac CYIOBOTO PO3TIISALY
KPUMIHAIBHOTO TPOBAKEHHS BXKE HE PO3IIIAAETHCSA SK IMIIEpaTHBHA, 3 YUM HE MOXKHA ITOTOJUTHCS.
Bigmosigao o cr. 40 Konsenrii OOH npo npaBa autunaH, n. 15.2 [Tekinchkux npasui, m. 54 3ayBaxkeHb
3araibpHOrO nopsaky Ne 10 (2007)Komitery OOH 3 mpaB qUTHHH Aep:KaBaM-y4acHUISIM PEKOMEHIOBAHO
3aKpIIUIIOBATH y HAIIOHATFHOMY IIpaBi MaKCHMaJIbHO MOMUIMBY ydYacTh OaThKiB UM IHIMUX 3aKOHHUX
MPECTaBHUKIB B TPOBAHKCHHSAX MpOoTH AUTHHH. OOOB’S3KOBa ydyacTh 3aXHCHHKA HEe MoOxe (Ta W He
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MOBUHHA) 3aMIHUTH y9acTi 3aKOHHOTO TPEICTaBHUKA HEMOBHOJITHHOTO. be3nocepenHs y4acTb 3aKOHHOTO
MpeICTaBHUKA MTOCHUITIOE CTAHOBHIIE CTOPOHH 3aXHCTY, IOTIOMArae Cyy 3 siCyBaTH 0OCTaBHHU MPOBAKEHHS,
BpaxyBaTH iHTepecH AWTUHH Ta ii ciM'i. 3abe3medyeHHs Takoi y4acTi CBiTYUTHUME MPO TyMaHHE CTAaBIICHHS
Jep>KaBU 10 BIACHUX TpoMajisiH. ToMy Okl KOPEKTHUM BBa)KAEMO IMO3MILII0 CYAOBOI MPAKTUKH, 3T1IHO 13
SAKOI0 y4YacTh 3aKOHHOTO TPEJCTaBHMKA HEMOBHOJITHHOTO y CYIOBOMY IPOBA/DKEHHI HEOOXiJHa y BCIX
BUTIQZKaX. Y pa3i HAJBHOCTI MiJACTaB JUIsl YCYHEHHA IIE€BHOTO 3aKOHHOTO MPEACTaBHHUKA BiJl ydacTi y
NPOBaKCHHS Mae OyTH 3aimydenuid inmmi [19, m 15].

HacTymHuM ydYacHHKOM CyIOBOTO TPOBAKEHHS MOXKe OYTH BHXOBaTelbh HEMOBHONITHBOTO,
3aiyuyeHHs sKoro IpyHTyerhes Ha HopMmax KK ta KIIK Vkpaiau. Bigmorigao mo u. 4 cr. 105KK pazom i3
MPU3HAYCHHSIM NPUMYCOBOTO 3aXOJy BHXOBHOTO XapaKTepy Cyl MOXKE TaKoK BU3HATH 3a HeoOXiaHe
MPU3HAYXUTH HETIOBHOJIITHLOMY BHXOBATENs B MOPSAKY, ependaueHoMy 3akoHOM. Y 1. 114. 1 ct. 368KIIK
3a3Hau€HO, M0 TPH YyXBaJEHHI CYJOM BHPOKY MOXKE BHpINIyBaTHCS THTAaHHS TNPU3HAYCHHS
HETIOBHOJITHROMY TpOMajAChKOro BuxoBarens. CynoBii cuctemi Oyno po3’sSiCHEHO, IO CyX MOXeE B
nepeadaueHoMy 3aKOHOM MOPSIIKY MPU3HAYUTH HETIOBHOJIITHHOMY BHXOBATENS 3 YpaxyBaHHAM MO3UTHBHUX
JaHUX TIPO TIEBHY 0co0y Ta 11 34aTHOCTI OJaroTBOPHO BILIMBATH HA MOBEAIHKY HETTOBHOMITHBROTO. L1 ocoba
Ma€ MATBEPAUTH y CyIOBOMY 3acimaHHi cBoro 3romy Oytu BuxomaTtenem [19, m. 4]. Omke, cyn Moxe
BUKJIMKATH MOTECHIIHHOTO BUXOBATENA y 00M/IBa BUIU KPUMiHAIBHUX MPOBAHKEHB 100 HETIOBHOMITHIX.

3rigHo i3 BimBepTo 3acTapiauM IloNOXKEHHSM IPO TPOMAACHKUX BHUXOBATENIB HETOBHOJITHIX,
3atBepkeHuM YkazoM [lpesunii Bepxosuoi Pamu YPCP Ne 284-VII Bim 26 cepmus 1967 p., Takwii
BUXOBAaTelbh MPHU3HAYAETHCS, KOMW Iie Oyne BH3HAHO 3a HEoOXimHe, s 3amoOiraHHs Oe3IOTIISIHOCTI,
MPaBOMOPYIICHHSM, BUIPABICHHS 1 MEPEBUXOBAHHS HEMOBHONITHHOTO. ['pOMajCEKMMHU BUXOBATEISIMU
MOXYTh OyTH HaWOIIBII aKTHBHI TPOMAJSIHU, SKi 3a CBOIMH MUTOBUMH 1 MOPaJbHUMHU SIKOCTSIMH 3MIaTHI
BUKOHYBAaTH TOKJIaJIcHI Ha HUX OOOB'SI3KH, MAOTh HEOOXiJHY 3arajlbHOOCBITHIO MiJATOTOBKY, >KUTTEBHIMA
JOCBi ab0 OCBi pOOOTH 3 AITHMH, 3a YMOBH iX 3r0o/IM B3STH Ha cebe BUXOBHI 000B's13kH [24]. SIk BumaeThes
caMe Ui OHOBJICHHA TIPAaBOBOTO PETYJIIOBaHHSA 3IIIICHEHHS BHXOBHOTO BIUIMBY Ha HEMOBHOJITHIX
MIPaBOTIOPYIITHUKIB OYJIO 3aIpoBaHKEHO IMOCaAy CYA0BOTO BUXOBATENS 3TiMHO 13 BiATOBLAHUM [loosKeHHSIM,
3aTBepKeHNM Haka3oM BepxoBHoro Cyny Ykpainu, MIO Vkpainn ta MOH VYkpaiau Ne 478/63/7/58in
15 nucromaga 1995 p. OcHOBHUMH 3aBIAHHAMH iHCTUTYTY CYAOBHX BHUXOBATENiB €. Y4acTh Y BHKOHAHHI
CYJOBHX PIIlIEHb, 110 MPUHAHATI MO CYIOBHX CIpaBax, 3a3HAa4eHUX Yy CT. 6 3akony Ykpainu «lIpo opranu i
CIIy>kOM y cripaBaxX HEMOBHOJIITHIX Ta CHeliajibHi YCTAHOBH JJIsl HETIOBHOMITHIX», YCYHEHHS IPUYHH 1 YMOB,
SK1 CIIPUSIIM CKOEHHIO MPOTHIIPABHUX Ail, MPO(iTaKTHKa NPaBOMOPYIIEHb, BUXOBAHHS HAJICKHOI MPaBOBOI
KyJbTYPH, BHXOBAHHS HEIOBHOJITHIX, SIKI CKOINM IPaBOMOPYIICHHS, HUIIXOM (OPMYyBaHHS CBIZOMOTO
CTaBJICHHS HEMOBHOJITHIX 70 3aKOHY, HaJaHHS O0aThKaM (YCHHOBHTENSIM), abo omikyHaMm (iKITyBaJbHUKaM)
JIOTIOMOTH Y BUXOBaHH1 X HEMOBHOMITHIX AiTei. CyqoBi BUXOBaTeNi € MpaliBHUKaMU CYAY, IKi MalOTh BUILLY
OPUINYHY a00 MeIaroriuydy 4u MCHXO0JIOTIUHY OCBITY 1 TOCBiM poOOTH 3 HEMMOBHOMITHIMH [25].

Ha namry mymKky, i3 000X BapiaHTIB 3aIydcHHS BUXOBATEIS IEpEBard Mae NPYTUi, amKe e OB
Cy4YaCHHH, y3TO/PKCHUH i3 YMHHHM 3aKOHOJABCTBOM Ta, IIOHAWOLIBIN CYTTEBO, (DaXOBHWH MigXix MO0
BUXOBHOTO BIUIMBY Ha JAWTHHY—IIpaBONOpYIIHWKA. Pa3om i3 mmM, y Bume HaBenenii cr. 368 KIIK
repeadadeHo TPOMaJICHKOTO BUXOBATEINSI, TOMY BBKAEMO, IO Y Iiif HOPMI CITiI BUKOPUCTATH MPUKMETHUK
«CYHOBHII».

3HaYHUH TO3UTHUBHMN BHECOK y KpHUMiHaJbHE TMPOBAKEHHA LIOAO HEMOBHOMITHBOIO MOXKE
Biirpaty iHGOpMyBaHHS Ta 3aJIy4CHHS MeIiaTopiB K (axOBUX MOCEPEAHHUKIB, SIKI JOIMOMAraloTh CTOPOHAM
JOCSATTH TIPUMHPEHHS. Y TPOBADKCHHSAX IOJI0 HEMOBHOJITHIX Ma€ aKTHBHO PEali3yBaTHCS KOHIISIIIIS
BiTHOBHOI'O TPaBOCYI/s, <OCHOBHOIO METOI0 SKOTO € CTBOPEHHS YMOB JJISi NMPUMHUPEHHS MOTEPHiIMX i
MIPaBOTIOPYIITHUKIB Ta YCYHEHHS HACHIJIKiB, CIPHYWHEHUX 3JI0YMHOM, peai3allis SKoi Jae 3MOTy MOCSTTH
HaWKpaIIoTo CITiBBITHOIICHHS BPaxXyBaHHS IHTEPECIB TOTEPIIIOr0 Ta BiANOBIAAIBHOCTI MPaBOMOPYIITHUKA.
Tak, BiamoBigHo no 1. 10 3ayBaxkenb 3aranmpHOro nopsaky NelO (2007)Komitery OOH 3 mpaB AMTHHU
«[IpaBa gitell y cucTeMi IOCTULIT MO0 AITEH» MPUKIAAOM SKHaHKpamoro 3abe3nevyeHHs iHTepeciB JUTHHH €
MpaKkTHKa, KOJIW TPAAMINIIHI [iJIi KPUMIHATLHOTO MPABOCYIIS, TaKi SK MOKapaHHS, MOCTYIAIOTHCS MICIIEM
peaOimiTaliiiHuM Ta BIJHOBHHM IJIIM MpPaBOCYAJAs Yy CcCHpaBax IiTeH-TpaBOMOpPYIIHUKIB. Ha mpomy
Harojomyerbes i B 1.23.2 pekomenaanii CM/Rec(2008)11Kowmitery minictpiB Pamu €Bpomnu nepkaBam-
gyreHaM  «[Ipo €Bpomeichki TpaBMIa CTOCOBHO HEMOBHONITHIX TIPABOMOPYIITHUKIB, IMOMO SKUX
3aCTOCOBYIOTBCS CaHKINI abo 3axomu» [1, m. 17]. ToMy A0AaTKOBMM BHXOBHMM YMHHHKOM IPH BHUPIIIEHHI
CylaMH 3a3HAYCHHUX NHTaHb Mae OyTH 3allydeHHsS JIO I[bOr0 TI'POMAJICHKHX OpraHizaliii Tta oci0, ski
3aliMarOTbCs MPUMHUPEHHSM MOTEPIIMX 13 HEMOBHONITHIMHM, KOTpi BYMHWIM 3JI0YMH YU CYCHUIBHO
nebesneune mistaus [19, m 4].

BucHoBku. Y cTarTi po3rNIIHYTO MDXHAPOJHI Ta HAIlOHAJBHI MPaBOBI HOPMH ILOJIO YYACHHKIB
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KPUMIHAIBHOTO MPOBAKEHHS II0JI0 HETTOBHOMITHIX 0Ci0. 3’ sICOBaHO 3aKOHOABYi BUMOTH IIIOJI0 ITOCAI0OBUX
0ci0, sIKi KepyIoTh MPOBAHKCHHSIM, MPOIECyalbHY (YHKINIO 3aKOHHHX IPEICTABHHUKIB Ta CIICMiIBHUX
JOTIOMIKHHUX YYaCHHKIB KPUMIHALHOTO TPOBAKEHHS 010 TUTHHH.

3anpornoHOBaHO TOMIUPUTH BUMOTY CIICIiami3alii Ha MPOBA/DKEHHSIX MO0 HETIOBHOMITHIX IS
CITIIYOTO CyAi, MPOKYPOPa, 3aXUCHUKA, SIK IIe 3pOOJICHO 3aKOHOIABIIEM TSl CITITIMX Ta CYITiB.

[Ticns moCSTHEHHSI M I03pI0OBaHUM, OOBHHYBAYECHUM TTOBHOJIITTS 3aKOHHHUH MPEICTABHUK TPOIOBKYE
OpaTu y4acTh y KpUMiHAJIBHOMY NpOBajkeHHi. Bucnorneno mpomosuiito nependauntu y KIIK Ykpainu
HEOOXiJHICTh 3'SICyBaHHA JYMKM HEMOBHOJITHROTO Yy pa3i MJACTaB Juig 3aMiHM HMOT0 3aKOHHOTO
Mpe/CTaBHUKA, 3TyYEHHS TIeJ]arora i MCUXoJora.

BBaxkxaemo JMOUUTEHUM 3ampoBaJUTH OOOB'SI3KOBY yYacTh 3aKOHHOTO MpEJCTaBHHKA, MEJarora 4u
NICUXOJIOTa, a Yy pa3i HeoOXiZHOCTI — JIKaps y BCIX CIITYMX PO3LIYKOBHX Ta CYAOBHX MifX 3a yd4acTi
HETIOBHOJIITHIX ITiI03PIOBaHUX, OOBUHYBAYCHHX Y iHTEpEcaxX 3aXHCTY iX Mpas.

B inTepecax Haiikpamoro BHPIICHHS KPUMIHAJBHOTO IIPOBAIDKEHHS IIOJ0 HEIOBHOIITHHOTO
3aMpoNOHOBAHO 3aNPOBAANTH CKIIAJaHHS JOCYIOBOI IOTIOBI/II TAKOX Y TPOBAKEHHI PO MPUMYCOBI 3aX0H
BUXOBHOTO xapakrepy. CKiamaHHs OIOBIZI 3alpPOITOHOBAHO TEpem0aynTH Ha CTajii J0CYAOBOTO
pO3CIiTyBaHHS.

Cyn NOBHMHEH 3AIMCHUTH BUKJIMK BiIIOBIAHHUX MPEACTABHUKIB YIIOBHOBKEHOTO OpPraHy 3 MUTAaHb
npoOarii, cmyxOu y cmpaBax aiTed, miaposminy opraniB HamionanmeHoi momimii, siki Opaiu ydacTb y
MIArOTOBIII TOCYZ0BOI JIOIOBIII Ta 3a0€3MEUUTH iX OMUTYBAHHS CTOPOHAMH Ta CAMHUM CYJIOM.

Bucnoeneno kputmuHy omiHky mono HopM uuHHOro KIIK, siki HE BUKIIOYAIOTH IMPOBEIACHHS
CYJIOBOT'O ITPOBAKCHHS I0JI0 HEMTOBHOJITHIX 32 BIJICYTHOCTI X 3aKOHHUX MPEACTaBHUKIB.

[MiaTprMaHo 3aMiHy IPOMAJICHKUX BHXOBATEIIB CYJOBHMHU Ta MPAKTHKY 3aJyICHHS Y TPOBaJKCHHS
II0/T0 HETIOBHOJITHIX 0Ci0, siKi PaxoBO CIPHUAIOTh MPUMUPEHHIO CTOPiH (MeIiaTopiB).

Jlcepena ma nimepamypa

1. JIuct Bummoro creriaidizoBaHOTO CYyAy 3 PO3TJISAY NUBUIBHHX 1 KpUMIHAJIBHHX cripaB «lIpo mpakTuky
3IICHEHHS CylaMi KPHMIHAJIBHOTO TIPOBA/KCHHSI 11010 HenoBHOMITHIX» Bix 16.01.201p. Ne223-66/0/4-17
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KpukyHoB A. Oco0eHHOCTH CY0bEeKTHOIO COCTaBa YroJ0BHOI'0 MPOM3BOACTBA B OTHOIIEHUH
HECOBEpPUIEHHOJIeTHUX. B cTaThe paccMOTpeHBl MEXKAyHApOJIHbIE M HAIMOHAJIbHBIC MPAaBOBBIE HOPMBI B
YaCTH PETYyJIUPOBAHUS YYAaCTHHUKOB YIOJOBHOTO IIPOU3BOJACTBA B OTHOIICHHHM HECOBEPUICHHOJICTHUX.
BrisicHensl 3akoHOJaTenbHBIE TpPeOOBaHWA B OTHOIIEHUH JOKHOCTHBIX JIMIl, KOTOPBIE YIPABISIOT
YTOJIOBHBIM TIPOM3BOJICTBOM, IPOIECCYaTbHYIO0 (PYHKIMIO 3aKOHHBIX IpEICTaBUTENEeH W CHEeIHalIbHBIX
BCIIOMOTaTEIbHBIX YYaCTHUKOB YTOJIOBHOTO TPOM3BOJICTBA B OTHOmIeHHMM pebeHka. [lo pesympratam
WCCIICIOBAHMS TPEJIOKEHO TMPEAYCMOTPETh TpeOOBaHWE CIEIUANBHON MOATOTOBKE IUISl CIEACTBEHHOTO
CyOpH, TPOKYpOpa, 3allUTHHUKA, OCYHIECTBISAIONMX  YTOJOBHO-TIPOIECCYANbHYIO  JIESATEIIbHOCTD
OTHOCUTEIBHO HECOBEpIICHHOJETHEr0. Brickazano mnpemioxenue npexycmorpets B YIIK Ykpaunst
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HEOOXOJUMOCTh BBISICHGHUS MHEHUS HECOBCPIICHHOJETHETO B CIydyac OCHOBAHHMW JUIS 3aMEHBI €ro
3aKOHHOTO TPEACTaBUTENS, IPHU MPUBJICUEHUH Tlefarora WK Mcuxojora. B nHTepecax IydIero penieHus
YTOJOBHOTO MPOU3BOACTBA B OTHOIICHUH HECOBEPIICHHOJCTHETO TPEIJI0KEHO BBECTU COCTABICHUA
JOCyIeOHOTO JIOKJa/la TakKe B YrOJOBHOE IPOM3BOJCTBO O MPUMECHCHUU NPUHYIUTEIBHBIX Mep
BOCIIHUTATEIHHOTO Xapakrepa. llemecoobpa3Ho BBecTH 00s3aTENBHOE y4acTHE 3aKOHHOTO TPECTaBHTEIS,
mejarora WIM TICHXOJIOTa, a B ClIy4ae HEOOXOJMMOCTH — Bpada BO BCEX CIIEJCTBEHHBIX PO3BICKHBIX H
CYIeOHBIX NEHCTBUSAX C yYacCTHEM HECOBEPIICHHOJCTHUX TOJ03PEBacMbIX, OOBHHSEMBIX B HWHTEpecax
3amUThl uX npaB. Cya HOKEH MPUBJICKATh COOTBETCTBYIONIUX MPEACTABUTENCH YIIOJTHOMOUYEHHOTO OpraHa
[0 BOIpoOcaMm MpodaIrwu, CIy:KObl MO JeNaM JAeTeH, MmojapasfelieHus opraHoB HaimoHanbHOHN TONHINH,
YYaCcTBOBABIIHMX B TIOJrOTOBKE JIOCYJCOHOTO JIOKJIaaa U 00ECIIeUUTh BO3MOXKHOCTh UX JIONPOCa CTOPOHAMU U
caMuM cyAoM. BrickazaHa kpuTHueckas OLIEHKa OTHOCUTEIBHO HOpM AeiictByromero YIIK, koropsie He
WCKITIOYAIOT MPOBEIECHUS CYJeOHOTO MPOU3BOJICTBA B OTHOIIEHUH HECOBEPIIEHHOJIETHUX MPU OTCYTCTBUHU HX
3aKOHHBIX TIpezcTaBureneil. [lognepkana mpakTuka MPUBICYCHUS MEAUATOPOB B YTOJIOBHOE MPOU3BOICTBO
B OTHOIIICHUH HECOBEPIICHHOICTHUX JUII.

KiioueBble cj10Ba: HECOBEPIIECHHOJCTHUN IIOM03pEBACMBIN, JIUIIO, K KOTOPOMY MOTYT OBITh
MPUMEHEHBl TPUHYAWTEIbHBIE MEpPhl BOCHHUTATEIHHOTO XapaKkTepa, IOBEHATbHAs FOCTHIUS, 3aKOHHBIH
MpEACTaBUTEINb, 3aAUUTHUK, IEAAror, ICUXO0JIOT, YTOJIOBHOE MPOU3BOICTBO.

Krykunov A. Specifics of the Subjective Composition of Juvenile Criminal Proceedings. The
article elucidates international and national legal norms regarding participants in the criminal proceedings
against minors. The emphasis is laid on the legal requirements to the officials in charge of the proceedings,
the procedural responsibilities of the legitimate participants of the trial and norms concerning special
ancillary participants in criminal proceedings against children. The study argues the urgency of introducing a
new norm concerning specialized training for investigating judge, prosecutor, defense attorney, who execute
criminal proceedings against a minor. The article considers a proposal to introduce a civil plaintiff
notification procedure about filing a civil suit, and a proposal to supplement the Criminal Procedural Code of
Ukraine with the requirement of ascertaining a minor's opinion in case of the replacement of his legal
representative, or in the case of involvement of a social pedagogue, or psychologist. To ensure the adoption
of the best possible resolution in the criminal proceedings against a minor, it is proposed to introduce the
preparation of a pre-trial report also in the procedures regarding compulsory correctional measures. It is
advisable to introduce the obligatory participation of a legal representative, educator or psychologist, and if
necessary — a doctor in all investigative and judicial actions with the participation of juvenile suspects and
accused for defending their rights. The court must ensure the relevant representatives of the probation
authority, the children's service, the unit of the National Police, who participated in the preparation of the
pre-trial report and ensure their questioning by the parties and the court. In article it was given a critical
assessment of the norms of the current CPC, which do not preclude the conduct of legal proceedings against
minors in the absence of their legal representatives. Also it was supported the practice of involving mediators
in proceedings against minors.

Key words: juvenile suspect, person to whom compulsory correctional measures may be applied,
juvenile justice, legal representative, advocate, pedagogue, psychologist, criminal proceedings.
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