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Personal Freedom Protection under Criminal Law:
Current State and Enhancement Prospects

Speaking about the personal freedom’s penal piotedt is necessary to note the rationality of the
accepted legislative approach. The Criminal codéhefRepublic of Belarus has essentially expandést a
of the crimes against personal freedom that caevidence of aspiration of the Belarusian legislator
protect of the given object maximum. The norms aleoimes against personal freedom have received the
descriptive dispositions that has an important figacvalue. In the Criminal code there were noabsut
liability for such crimes as trafficking in peoad slave labour using, criminalization of whickaigesult of
the international norms implementation. In spitgrdgressive character of the Belarusian CrimiradeCin
the area of the personal freedom’s protectiors itécessary to recognize some defects of suchcficote
The most topical directions of the Criminal codeelepment in the area of personal freedom’s praipct
are presented in the article.

Key words: personal freedom, crimes against personal freedamman trafficking, kidnapping,
slavery, illegal deprivation of liberty, threat.

Formulation of the scientific problem and its significance. Personal freedom is one of the most
significant social values which are recognized méndispensable condition of the worthy and safmé
existence, as a basis of a human legal statusssegecondition of the legal personality and thergquisite
of other constitutional rights and freedoms rediaraand, as consequence, progressive developnent o
society and the state. At present, only a deep rstateding of the substance and meaning of personal
freedom, understanding of the obligations (inclgdii international) in the protection of personaedom
(liberty) would allow to protect not only personigberty but will let to effectively exercise of ath
fundamental rights. The given circumstances allovagree with opinion of those authors who assign th
right to liberty (personal freedom) one of leadpigces in the system of the fundamental humangightl
freedoms, estimating it as the most general, usataight comparable with right to life and rigbthealth.

The presented estimation of the right to libertyc@dingly, of personal freedom) has legalizatioh n
only in the national legislation of the states, lalgo in the most significant international docuitsen
according to article 3 of the Universal DeclaratairHuman Rights (1948) everyone has the righifég to
freedom and to security of person; article 4 ofrthened document separately prohibit slavery, setgiand
slave trade which are traditionally considered Iz heaviest infringements on personal freedom. The
hierarchy of human rights is analogously built ion@ention for the Protection of Human Rights and
Fundamental Freedoms (1950): article 2 fixes tghtrio life, article 4 provides an interdiction slavery
and forced labour, and article 5 guarantees tl tagliberty and security of person.

In spite of long-standing history of the outstamgithinkers (such as Plato, Aristotle, Rousseau,
Montesquieu, Locke, Hegel, etc.) reference to pekfveedom, only after 2nd World war the mechanigm
protection of the universal human values, includdegsonal freedom, has started to be formed aeusaV
and regional international level. Besides institnél mechanisms (United Nations, European UniomnCib
of Europe, etc.), at present a whole number ofratiional treaties serve the purpose of persoeaidism
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protection, first of all, documents prohibiting tléferent forms of criminal infringements of thévegn
freedom (for example, Protocol to Prevent, Suppeegs Punish Trafficking in Person Especially Women
and Children, supplementing the United Nations @otion against Ttansnational Organized Crime, 2000;
International Convention for the Protection ofRdrsons from Enforced Disappearance, 2006, etc.).

In spite of the fact that international community \aell as all civilized countries carry out policy
directed to the personal freedom protection, nundfeits violations does not decrease. In presept-da
judicial practice the unlawful deprivation and regton of personal freedom cases also occur; abaurof
people becomes as before victims of human traffigkkidnapping, slavery, etc., that can testifibew
insufficiency of the political and legal measurehiat the countries use for ensuring of the personal
freedom’s safety.

Moreover, a number of crimes against personal treedharacterize activity of transnational criminal
groups (first of all, the trafficking in human, kidpping), topicality of struggle with which is coastly
underlined at the international level (for exampMhite paper on transnational organised crime, Chwf
Europe, November, 2014; Report concerning the imptdation of the Council of Europe Convention on
Action against Trafficking in Human Beings by HungaCouncil of Europe, GRETA (2015)11; Programme
of Council Activities Prepared by the Italian, Liaiv and Luxembourg Presidencies (1 July 2014 — 31
December 2015) 10948/1/14/REV 1, etc.). These wgistances require not only the coordination of
activities of the different states (especially ingigring) in order to combat the criminal infringeme of
personal freedom (especially in a context of threggfle against organized crime), but also presuppos
necessity of the theoretical researches of the dareblem.

Analysis of studies of this problem. The scientific interest to the problem of the peed freedom’s
protection by means of criminal law began to ememg&oundary of XIX-XX centuries within the worké o
such criminalists, as S. Poznysheyv, I. FojnitskyNekljudov and others. In their works the namehbars
tried to show the essence and forms of the persimeatlom as an object of the penal protection, the
development of the crimes against personal freeglomell as their possible forms.

Unfortunately, the pre-revolutionary theoreticatidegal experience in sphere of the penal protectio
of the personal freedom hasn’t been adopted b$dtwveet scientists and legislative bodies. Moreoaethis
time in doctrine of criminal law the interest teethiven problem considerably decreased that waativety
reflected on the literary support of it. The authaddressed to the crimes against personal freedbnin
context of the research of all infringements onpleson.

The activization of the scientific interest to f@blem of the penal protection of the personadmm
has occurred only at the turn of XX century (80Ko¥¢ars). But the researches, conducted in thisghesis
a rule, had fragmentary character and have beertetkvo the studying only of the separate crimesnes
the personal freedom (for example, Ph.D. thesiN.dBojko on the problem of illegal imprisonmenthd
comprehensive researches of the system of crir@asigersonal freedom weren't carried out at tihie.

At present the special attention to the penal ptite of the personal freedom is given mainly by th
Russian authors, the research results of whichreareiving reflexion not only in the textbooks areddl
publications (in articles), but also in numerouswgraphs and dissertations (for example, V. Paokrad.
Snahova, E. Marahtanova, etc.).

The problem of the penal struggle with some criagainst personal freedom became the object of the
research interest in the Ukrainian doctrine of arahlaw too. Among the most important works irstfield
are the dissertations of such authors, as J. LizdguKozak and O. Volodina.

The questions of criminalization and qualificatiohthe separate crimes against personal freedom
became a subject of the analysis within the sdientvorks of some Belarusian authors (for example,
V. Marchuk [1; 2], A. Barkov [3], N. Retneva [4]lhe special attention in the Belarusian criminab la
doctrine has been given, first of all, for suchm@$ against the personal freedom as human trafcki
recruitment of people for exploitation, slave labasing.

Statement of the purpose and objectives of the article. Purpose of the article — scientific
substantiation of limits of criminal law protectiai personal freedom and development on this kthsis
recommendations about perfection of the contergiesy and place of criminal law norms, providing
responsibility for crimes against personal freedom.

The presentation of the main material and the justification of the results of the study. To consider
the issues of personal freedom protection undemical law, we should start by explaining the essenic
such phenomena as personal freedom, crimes agamrnstnal freedom and the system of crimes against
personal freedom, which, when defined, set thetdirand the main directions of the protective poafer
criminal law in the given area.
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1. A system analysis of constitutional provisioqpléed in the Republic of Belarus, international
documents and doctrinal research results makessiilple to define personal freedom as the indepgnde
status of a person that allows taking and implemgratecisions on his / her behaviour independeortlyith
the help of other people acting in his / her beHzdted on the respective person’s needs and csneéth
regard to the existing legal and moral restrictidnterpreted in such a way, personal freedom desgron
the one hand, a person’s ability to exercise tisr/physiological movement function unhamperedthen
other — the state of independence from somebodyseldll, the absence of illegal isolation or othese of
force that suppresses a person’s own will as t@tinpose and form of their behaviour.

2. Crimes against personal freedom shall be redaedeantisocial deeds (actions or omissions),
directed against a person’s freedom, committeduityifand knowingly, characterized with the use of
methods that restrict or supress the victim’s aiit prohibited by the Criminal Code as entailinignaral
prosecution. The constituent elements of the abffemces are as follows: public danger (the sagbidaare
relatively homogeneous and are characterized whilgla degree of public danger), culpability (theras in
guestion are committed wilfully and knowingly),etlality and liability to punishment. An essentieature
of crimes against personal freedom is their beiogroitted against or beyond the victim’'s will, whjch
practically speaking, entails the use of force agfah person in some way or other except for teesavhen
the deeds in question are committed against mimopgople with the so called «defect of volitiomho do
not require any special methods to be deprivedegfdom (or have their freedom restricted).

3. Analysing the above crimes from the perspeativeheir systemic (integrative) properties defines
the system of crimes against personal freedom astagral, socially induced, organized and struadtyr
isolated within criminal law array of homogeneoudfilly and knowingly committed crimes against
personal freedom, which includes the following grewof deeds: 1) deeds against physical freedocejs
that hamper a person’s freedom to make decisiomserning their behaviour; 3) deeds that restricspeal
freedom as a whole (with all its manifestationstatogether).

The current Criminal Code of the Republic of Betanovers crimes against personal freedom under
Chapter 22 entitled «Crimes against Personal FregHlonour and Dignity». This chapter regulatesiligb
for the following offences against personal freedbwman trafficking, slave labour, kidnapping, &rdy
detention, unlawful psychiatric hospitalization, relss, murder threat, grievous bodily harm threat or
property destruction threat as well as illegal igmeemployment assistance. We admit that the exjdégal
approach to criminalization and arrangement of dffence category is quite reasonable, but at #mes
time believe that there are a number of drawbdtidsgredetermine the need to further reform the aesa
of criminal legislation. In view of this, we regattie following Criminal Code modifications as mastjent.

To begin with, it is the systemic and structurahamcement of criminal legislation. This modificatio
is based on changing the legislation that regulpgrsonal freedom protection in view of the systemi
approach to crime listing. Practically speaking, #ibove approach involves, first and foremost siagithe
range of deeds that form the crime system in goessecondly, it requires singling out crimes aghin
personal freedom as a separate chapter entitlacdhe€rlagainst Personal Freedom» as well as straamlin
their inner structure by considering the peculiesitof the main personal freedom manifestationgeNo
however, that the implementation of the above GrahCode modification trends has certain circuntstan
whereas the former may be based on and stay wlteicurrent criminal legislation (i.e. in the shtatm),
the latter modification is a long-term one thatuiegs creating a new model for the Criminal Codeptar
«Crimes against Personal Freedom». Regardlesssofattt, we find it reasonable to pay attentiorthe
latter modification.

Conclusions. Thus, prospective modification of the legal apmio to personal freedom protection
provided by the criminal law requires eliminatidrtlve fragmentary consideration tendency charastierof
the current Criminal Code with regard to the unitgrimes against personal freedom, which is itatstd by
their combination with infringement upon a persohtour and dignity within the same chapter of the
Criminal Code (Chapter 22). Even if we do not asalin detail the existing definitions of such nosas
personal freedom, honour and dignity, we may dtaé they denote different phenomena, which makes i
impossible to declare the generic object unityeispect of the crimes classified in Chapter 22.

We believe that to secure structural and functiamaformity of the criminal law in the area of
personal freedom protection the offences in quessibould be assigned to a separate chapter entitled
«Crimes against Personal Freedom», with the tit @ontents of Chapter 22 of the Criminal Code fpein
modified in accordance with the above. Moreovekjng into consideration the appreciation of persona
freedom by the Constitution and the internatioegbhl community, we find it practical to changeplace in
the system of objects protected by the criminaislagion by locating the said chapter after theteaysof
provisions that regulate crimes against humarelifé health.
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The need to constantly regard the essence anceratpersonal freedom as an object protected by the
criminal legislation also forms the basis for mgitif the list of crimes viewed by the current Crili Code
as infringement upon personal freedom. This drawsattention to the following prospective changethe
criminal legislation:

1) removing such deeds as murder threat, grievod#ybharm threat or property destruction threat as
well as illegal foreign employment assistance fitbie system in question and including the provisiibrag
impose liability for their violation in other chags of the Criminal Code;

2) adding the provision that regulates liability fkidnapping to the Criminal Code Chapter that
contains crimes against personal freedom, whictebegflects the constituent elements of the offesnad is
more practical from the legal methodology perspecti

Another direction of the criminal law developmentthe area in question is enhancing regulatory
descriptions of constituent elements of offencegamded by the current Belarusian Criminal Code as
infringement upon personal freedom as well as cratzation of the deeds not covered by the existing
system of penal prohibition. This modification imwes, among others, the following amendments to the
criminal law of Belarus:

1) using alternative deeds balanced by the naturk degree of public danger to describe the
constituent elements of certain offences withingiistem in question. First and foremost, this eeferthe
main constituent elements of human trafficking (@nal Code Article 181 Part1). To prevent the
classification problems that might arise in thaifat we consider it reasonable to return to thditicanal for
Belarusian criminal legislation wording of the respve crime, namely: «sale, purchase or undertpdiher
types of activities regarding a person», as weldsssgn the illegality of recruiting people for édpation to
a separate article;

2) defining the crime provided for by Article 181eithe Criminal Code as follows: «the use of farce
labour or another form of slavery or servitude explion, as well as enslavement or turning a perstm
servitude with no constituent elements of humaffitiang or kidnapping»;

3) removal and (or) clarification of evaluative pesties in dispositions of the corresponding crihin
law provisions (e.g. the negative property of adnit detention (Criminal Code Article 183 Part fh)e
«mentally sane person» notion in the system of tdaest elements that criminalize unlawful psychaat
hospitalization (Criminal Code Article 184 Part tHjat can be clarified by the following wording: person
whose health, as the culprit knows, does not recamy psychiatric hospitalisation or in-patienatraent»
etc.).

Lastly, the third direction of the Criminal Code dification concerns elimination of technical legal
drawbacks that not only compromise the overall igalf the criminal law provisions, but in many eas
also impede the understanding and practical agit®f the prohibitions they contain. With regaodthe
system of crimes in question the main remarks isftifpe cover the following issues:

1) using the crime name to describe the correspgndited. The Criminal Code employs this approach
in the disposition of Article 185. To eliminate shdrawback, we suggest defining the deed elemaiitgw
duress by using the term «order»;

2) disregarding certain constituent elements ohes against personal freedom, specified directly by
their names, when describing a deed in the digpasdf the corresponding Criminal Code provisiom. |
particular, while the name of the crime stipulalbgdArticle 183 of the Criminal Code stresses tlhegality
of the deed, the code provision disregards thinei;

3) discrepancy between the name of the crime amgbéimal prohibition coverage. Thus, prohibiting
slave labour as one of the possible ways of humrplogation, the legislator criminalizes all marstations
of the latter in the disposition of the Criminal deoArticle 181-1 Part 1. To remove the said logical
inconsistency, we consider it reasonable to merdtbher human exploitation forms in the name ofdhime
provided for by the Criminal Code Article 181-1.

Sources and literature

1. Mapuyk B. B. O xBanmdukanuu ucnonb3oBanus padckoro tpyzaa / B. B. Mapuyk // BecH. I'ponzeH.
m3spk. yH-Ta. —Cep. 4.IIpaBazunaycra. — 2009. -Ne 3. —C. 66-70.

2. Mapuyk B. OTiuurie TOProBiH JIFOABMH OT HEKOTOPBIX MpecTyruieHuil (mpobiembl kBanupukammu) /
B. Mapuyk, E. Koporuu // FOcteinpisa benapyci. — 2005. Ne 5. —C. 37-38.

3. Bapkos A. B. TIpectymieHus mpoTUB Ju4HOM ¢Bo0O0b! // [TpecTyrieHust MPOTUB JIUYHOCTH B YTOJOBHOM
mpaBe bemapycu, Poccun u Yipauusr / I1. A. Augpymiko, A. A. Apsmaos, H. A. ba6wuii [u gp.]; oTB. pen.

113



Icmopuxko-npasosuii uaconuc. — 2019. — M 1 (13)

A. . YyuaeB. — Mocksa: IIpocmekt, 2014. — 68@. [Enexrtponmsiii pecypc]. — Pexum mgocryma:
http://elib.bsu.by/bitstream/123456789/111968/dbwar 2.pdf.

4. PerneBa H. 1. YromoBHasi OTBETCTBEHHOCTh 3a Toprommio joasMu / H. W. PertHera; mox oOur. pen.
3. A. Capkucosoii. —Munck: Akang. MB/I Pecn. benapycs, 2009. — 15k.

Kopotnu E. KpuminajibHo-ipaBoBa 0X0poHa 0cO0MCTOI CBOOOAU: CyYACHMI CTaH i MepCHeKTHBH
PO3BUTKY. Y CTaTTi IpeIcTaBlieHa XapaKTePUCTHUKAa KPUMiHAILHO-TIPABOBOI OXOPOHH OCOOHMCTOI CBOOOIH
moauHu B PecnyOumini Bimopyck. AHani3 HOpM KpUMIiHAJIBHOTO 3aKOHY Bijopyci B maHiii cdepi 103BONIHB
3pOOUTH BHCHOBOK IPO PalliOHATBHICTh MPUHHATOTO 3aKOHOAABYOTO MiAXOAy: mo-repine, KpuMmiHanbHUN
kojekc PecryOuiku Bitopych po3mmpuB KoJI0 MOCSITaHb Ha 0COOUCTY CBOOO/TY, IO CBITYUTH PO MPArHEHHS
3aKOHOMABISI 3abe3nmeunT ii BCEOIYHY OXOpOHY; TMO-Ipyre, B KpuMiHaIbHOMY KOIEKCI OTpHUMAaA
3aKpIIJICHHS OIMUCOBI JUCHO3WINI HOPM MPO 3JIOYMHU TPOTH OCOOHMCTOI CBOOOIM, IO Ma€e BaXKIUBE
MPaKTUYHE 3HAYEHHS; MO-TpeTe, B KpuMiHaIbHOMY KOJEKCi 3'IBUIIMCS HOPMU PO BiAMOBIAANBHICTH 32 TaKi
TSTHHS, SK TOPTIBJS JIIOABMH, BUKOPHUCTAHHS paOChKOi Tparli, KpUMiHATI3aIlisl SKUX, KpiM IHIIOTO, €
HACIIKOM peaiizamii BiIMOBITHUX MIXHAPOTHUX 3000B'I3aHb Ha HaIlOHAJILHOMY piBHI. Bim3Hauatouun
MPOTPECUBHUIN XapaKTep HA3BaHWX Ta IHIIMX 3aKOHONABUYMX 3aXOMIB y 3a3HAYCHIM Tamysi, CIijl, TIpoTe,
BH3HATH HASBHICTH 1 Py HEIOJIKIB, SKI 3yMOBIIOIOTh HEOOXIMHICTH Momanbinoro Baockonamenus KK. Y
3B'SI3KY 3 IIUM B CTATTI MPEICTaBICHI HAWOIIBIN aKTyaIbHI HAIPSIMU pedOpMyBaHHS KPUMIHAITHHOTO 3aKOHY
Binopyci B ramysi oxoponu ocobuctoi cBo0oIH.

KuarouoBi cioBa: ocobucra cBo0ojia, 37M0YMHH TPOTH OCOOUCTOI CBOOOJH, TOPTIBIS JIOABMH,
BHKPAJICHHS, paOCTBO, HE3aKOHHE 1M030aBIICHHS BOJI, ITOTPO3a.

Kopornu E. YronoBHo-mpaBoBasi OXpaHa JIMYHOH CBOOOABI. COBpPEeMEHHOE COCTOSIHME W
nepcrneKTUBBI Pa3BUTHA. B cTaThe mpeicTaBieHa XapaKTEPUCTUKHA YTOJOBHO-TIPABOBOM OXpaHBbl JIMYHOMN
cB00OTEI estoBeka B PecmyOnnke benapycs. AHann3 HOpM yroJIoBHOTO 3akoHa bemapycu B maHHO#H 001acTH
MO3BOJIMJI  CAENATh BBIBOJ O pAaIOHAIBHOCTH IPUHATOrO 3aKOHOJATEIBHOTO TOAXOAA: BO-TIEPBBIX,
VYronosublii kogekc PecnyOnmkm benapych pacmmpui Kpyr MocAraTteinbcTB Ha JMYHYIO CBOOOXy, UTO
CBUETEIBCTBYET O CTPEMJICHHU 3aKOHOZATENs 00eCleYnTh €e BCECTOPOHHIOI OXpaHy, BO-BTOpPHIX, B YK
MOJYYHIIH 3aKPEIUICHHE OMUCATENbHBIC JUCTIO3UIIMH HOPM O MPECTYIUICHUSIX MPOTHUB JTUYHON CBOOOJIBI, UTO
UMEET BXHOE MPAKTUUECKOE 3HAYCHUE, B-TPEThUX, B YK MOsBHINCH HOPMBI 00 OTBETCTBEHHOCTH 33 TaKUE
JesTHYsI, KaK TOPTOBIIS JIFOJBMHM, HCIIONB30BAHHE DPAOCKOTO TPyJa, KPUMHUHANH3AIHUA KOTOPBIX, ITOMHMO
MpPOYero, SABISAETCS CIEACTBHEM pEaTM3alliil COOTBETCTBYIOIINX MEXIYHApOJHBIX 00s3aTeIhCTB Ha
HaIMOHAIBHOM ypoBHe. OTMeYasl MPOTPECCUBHBIN XapaKTep Ha3BaHHBIX M WHBIX 3aKOHOJATEIBHBIX MEp B
YKa3aHHOH o0iacTy, cienyer, TeM He MeHee, TPU3HATh HaJTM4re U psAAa HeTOCTATKOB, MPEIONpPEaeIITIONnX
HEOOXOAMMOCTh JallbHEHIero coBepieHcTBOBaHUS YK. B 3Tol cBsI3M B cTaThe MpEICTaBIICHB HanOoJee
aKTyaJlbHbIC HampaBicHHUS peOopMHpPOBaHHS YrOJOBHOTO 3aKOoHA bemapycw B 00JIacTH OXpaHbl JIMYHOH
CBOOO/IBI.

KuoueBble ciaoBa: nuyHas CcBO0OOMA, MPECTYIJICHHUS IPOTUB JIMYHOM CBOOOJIBI, TOPTOBIS JTIOABMH,
MOXHILEHNUE, pabCTBO, HE3aKOHHOE JIUILIEHHE CBOOO B, YTpo3a.
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