PO3JIUI II1. Akmyanvui npodaemu yuginicmuxu

OTHOIIIEHUH YCOBEPIICHCTBYET MPABOBOE PETYIUPOBAHHE, 3aIOJHUT MUMEIOIIMEcs B HEM MIpoOersl, Oyaer
MOJIOKUTENTBHO BIIMATH Ha PAa3BUTHE YACTHOTO MPaBa M COOTBETCTBYIOIIUX ITPABOOTHOIICHUH.

KaroueBble cJI0Ba: TPHUHIUIBL TPa)XJTaHCKOTO TIpaBa, AHMCIIO3UTHBHOCTH, CBOOOJA JOTOBOPA,
JIOTOBOPHOE PETryJIMPOBAHHE.

Chubokha N. Freedom of Contract as a Basic Principle of Contract Law in Ukraine. The article
is devoted to the issue of Freedom of contract as a judicial concept in civil law which is considered in the
article as the fundamental principle of contractual law. The author reveals the content of the above mentioned
principle, its relationship with other principles of civil law, namely, the principle of discretion, laying
emphasis on the importance of freedom of contract in the development of contractual regulation of civil
relations. Contractual regulation, based on the contractual freedom of subjects, is intended to ensure optimal
legal regulation of civil relations and is enabled to do it most fully, objectively, taking into account the
interests of individuals and society. It is freedom of contract that opens up perspective for the development,
identification and realization of private initiatives of subjects of civil legal relations which promote the
development of modern contractual relations. Expansion of the sphere of contractual regulation of civil
relations will improve legal regulation, fill in the gaps in it, will have a positive effect on the development of
both private law and relevant legal relations.
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VJIK 349.235

1. Axywes

PoOounii yac ik HOpMa mpaii

CratrTs mpuCBSYCHA aHAJI3y KaTreropii poOo4Yoro 4acy y TpyaoBoMy mpaBi. Po3kpuTo ocoOmmBOCTI
pobodoro dyacy SK TPHUBAJOCTI BUKOHaHHS pPOOOTH 1 SK pexuMmy poOOTH. Po3rissHyTo 0coONUBICTH
TPHUBAJIOCTI poOOYOro 4acy K HOPMH BUKOHAHHSI TPYAOBUX 00O0B’S3KIB 1 SIK HOPMHU OIUIaTH mpaui. Bunineno
OCHOBHI 03HAaKM HEHOPMOBAHOTO poO0OYOTO JHS. ABTOP BBaKa€ 3a HEOOX1THE BUPOOUTH €IUHI KPUTEPIi IS
HOPMYBaHHSI TPUBAJIOCTI pOOOYOT0 Yacy, IPOTATOM SIKOTO TIPAIiBHUK 3000B’SI3aHUN BHKOHYBATH POOOTY, i
3a sIKy oMy Oyae BUIUIauyBaTucs 3apo0OiTHa miarta. HenopmoBaHuil pobounii JeH MOXKE 3aCTOCOBYBATHCS
JUIIE JI0 TPAaliBHHUKIB, SKi BUKOHYIOTH TPYJIOBI OOOB’S3KM MPOTATOM BCTAHOBJCHOI JUII HHUX HOPMH
pobouoro yacy.

Kuarouogi cioBa: pobounii 4ac, HopMa poOOYOro yacy, pexkuM poOdodoro vacy.

IMocTanoBKka HayKkoBOI MpodJeMu Ta ii 3HAYeHHs. BUKOHAHHS MpaIiBHUKOM pOOOTH 32 TPYJIOBUM
JIOTOBOPOM 3aBXJIM Ma€ TICBHY TPHBAJICTh y 4Yaci, sIKy B TPYIOBOMY TpaBi Ha3MBalOTh POOOYUM YACOM.
[Ipote, kaTeropist poOOYOro yacy € 3Ha4YHO MIMPIIUM 1 OaraTOrpaHHIIINM SBUILEM, SKE BXXUBAETHCS HE JIMIIIEC
JUTS BA3HAUCHHS Mepioly BUKOHAHHS MTPAIliBHUKOM pOOOTH.

TpynoBe 3aKOHOAABCTBO 1 HAYKOBI JIOCHIDKCHHS 3 MpoOJieM po0odYoro 4Yacy IPYHTYHOThCS
MEPEeBaXHO Ha 3acajax PaAsSHCHKOrO Mepiogy PO3BUTKY BHPOOHMYMX BIAHOCHH, IUIS SIKOTO XapaKTepHUM
Oyno 3acTOCyBaHHA Tpalli HAa BEIHKUX IIANPUEMCTBAX, B YCTaHOBaX 1 OpraHi3amisx 3 JeTallbHO
periaMeHTOBaHUMHU MPaBHIAMU BUKOHAHHS TPYJIOBHUX 000B’sI3KIB O€3M0CepeTHO Ha HUX.

Po3ymiHHS 1 3Ha4eHHS1 pOOOYOT0 Yacy SIK MPaBOBOi KaTeropii Tpya0BOTo IpaBa B Cy4aCHHX yMOBAax
CyTTeBO 3MiHMIOCS. Lle 3ymoBneHo O6ararbma 00CTaBUHAMU, HAUTOJIOBHILIMMH CEpPEl SIKUX, Ha Hally AYMKY,
€ T0sIBa 1HHOBAWIMHUX (OPM 3aHHATOCTI, BUKOPUCTAHHs iH(GOpPMAaLiiHIX TEXHOJOTiH Ta 0O0pOOKH JaHUX,
MOJKJIMBICTh BUKOHAHHS POOOTH AucCTaHLiiHO. [IpoTe, HalBaXXIMBIIINM YMHHHUKOM, SIKAH CYyTTEBO BILIMHYB
Ha IOpUIUYHE 3HA4YEHHS poO0YOro yvacy, CTajad PUHKOBI BIJTHOCHHH. AJKE caMe B PUHKOBHUX BiJHOCHHAX
poboToaBenpb 3alliKaBIeHU y OTPUMaHHI MPUOYTKY, CTBOPEHOTO MpAaIel0 KOXXHOTO IMpalliBHUKA, a HE Y
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TPUBAJIOCTI BUKOHAHHSA poOOoTH. Pe3ynmpTaT mpami crae BH3HAYaJbHUM (DaKkTOpoM HaiiMy MpalliBHUKA IS
BUKOHAHHSI IIEBHOI poOOTH.

AHani3 gocaixkens uwi€i npodsemu. [lutanHs mpo cyTHICTH poOOYOro vacy y TPyAOBOMY IpaBi
OyJo mpenMeToM AOCTiIKEeHHs 6araTboX BUCHHUX SIK PaJsSHCHKOI 00U, TaK 1 B YKpaiHi micist MpOToIOMEeHHS
HE3aJIKHOCTI. 3HAYHUNA BHECOK y HayKy TPYZOBOIO IpaBa 3 NUTAaHb IIPAaBOBOTO PETYJIIOBaHHSI pOOOUYOro
gacy 3poomIH M. I'. Anexcanapos, JI. 4. T'ianGypr, 10. I1. ImuTpenko, B. B. XKepnakos,
JI. 4. OctpoBebkuit, A. lO. ITamepctauk, II. J. [Tununenxo, C. M. [Ipununko, O. L. [IpoueBcrkuit,
O. M. SporiieHko Ta iHii.

Mera ii 3aBaaHHs cTaTTi. MeTOIO CTAaTTi € OOTPYHTYBaHHS CYTHOCTI pOOOYOro 4acy B Cy4acHUX
yMmoBax. JJ1s1 OoCATHEHHS Li€l METH CTaBUTbCS 3aBJAHHS 3’ SICYBaTH 3HAUYEHHS poOOYOro 4acy sIK MPaBOBOi
KaTeropii, OKpPECIUTH OCHOBHI O3HAaKH POOOYOro 4acy SK HOPMH Mpali i K pexuMy poOOTH NpaliBHHKA,
BU3HAYUTH OCOOJIMBOCTI 3aCTOCYBAHHS PEKUMY HEHOPMOBAHOTO POOOYOTO Hacy.

Bukyax ocHOBHOro marepiany i OOIPpYHTYBaHHA OTPMMAHHUX Pe3yJbTATIB TOCIiIKeHHS.
BincyTHicTh y TpyZOBOMY 3aKOHOJABCTBI JIETAJILHOI'O BU3HAUCHHS POOOYOT0 Yacy 3yMOBHIIO JTUCKYCIi cepen
HAYKOBIIIB III0JI0 IOTO CYTHOCTI Ta 3HaYEHHsI Y TPYAOBOMY TipaBi. B pajsHCchKuil iepio)] 3HAUHUIT BIUIMB Ha
MOHATTA POOOYOro 4Yacy Majo 3aKOHOJaB4Ye 3aKpIIUICHHS OOOB’S3KYy IpalliBHMKAa BHKOHYBaTH POOOTY 3
MiJIAraHHSM BHYTPIIIHBOMY TPYJOBOMY pPO3MOPsAKOBi. OCKUIBKM OCTAaHHIM 3aKpiIUIIOBaBCcA y IpaBHIIAX
BHYTPILTHBOTO TPYAOBOI'O PO3MOPSIKY, GaKTHUYHO pOOOYNM YacoM OUIBIIICTh BUCHHX BBA)KAJIO BHKOHAHHS
NpaliBHUKOM POOOTH Ha MiJIPUEMCTBAX, B YCTAHOBAX 1 OpraHi3allisiX, Y SKHUX 3aTBEpKyBajHCs 1 Ha SKi
MOIITUPIOBAIIN CBOKO [IiIO I1i TIpaBHUIIA.

Hampuxuan, Bizomuii pansacekuii Buenunit A. 10O. [lamepcTHrk 3a3HayaB, mo podounii yac — 1ie Jac,
OPOTATOM SIKOTO TPAIiBHUK 32 3aKOHOM 3000B’S3aHMII BUKOHYBaTH JOpydeHy HOMy poOOTy Ha
MiANPUEMCTBI, B YCTaHOBi, TrocmomapctBi [1, c. 54]. Jlemo iHmy mno3umiro 3afiMaB Tpodecop
M. I'. AnekcanapoB, BKa3ylouH, MO0 poOOYMH yac — L€ 4Yac, MPOTArOM SIKOrO0 POOITHUK Y CIIy>KOOBEUb
3TiIHO BHYTPIIIHBOTO TPYAOBOTO PO3MOPSIKY NMOBUHEH BUKOHYBATH JIOpYy4YeHY Homy pobOoty [2, c. 288].
CrinbHUM A1 000X BU3HAYEHH € TIyMaueHHsS pOOOYOro 4acy uepe3 Mpu3My HOPMATHBHOTO 3aKpilJICHHS
TIEPioiB BUKOHAHHS MPAIliBHUKOM POOOTH.

PobGounii wac y ropuaudHOMY 3HaueHHI, Ha IyMmKy npodecopa JI. S. I'iHmOypra, € gacom, sKuit
BiJl1a€ MpaliBHUK MiANIPUEMCTBY (YCTaHOBI) 3 MOMEHTY, KOJIW PO3NOPSKEHHS aJIMiHICTpallii, ska 31iHCHIOE
KEpiBHUIITBO TIPOIIECOM TIpalli, CTa€ Il HhOTO 00OB’S3KOBHM, 10 MOMEHTY, KOJH BiH 3HOBY BUTBHHU JisITH
3a BIIACHUM po3cyaoM [3, c. 159].

Juis cydyacHUX BH3HAYEHHSX poOOYOro Yacy TaKok HeMae €JUHOTo miaxoxy. OmHiI aBTOpH poOoYnM
4acoM BBAXKAIOTh 4ac, MPOTATOM SIKOTO IMPAaLiBHUK 3TiJHO 13 3aKOHOJABCTBOM, KOJIEKTHBHUM 1 TPYJOBUM
JOTOBOPOM, 3 HiAMOPSIAKYBaHHSAM IIPAaBUIaM BHYTPIIIHBOI'O TPYAOBOI'O PO3NOPSAKY ITOBUHEH BUKOHYBATU
CBOi TpyAOBi 000B’SI3KM Ha MiANPHEMCTBI, B YCTaHOBI, opraHizanii abo y ¢isnanoi ocobu — podotoaasus [4,
c. 259]. Inmi 3a3Ha4aloTh, O POOOUNH Yac — L€ BiIPi30K KaJIEHAAPHOTO Yacy, MPOTITOM SIKOTO MPaliBHUK
BIJMOBIAHO [0 4YHMHHOI'O 3aKOHOAABCTBA, KOJEKTUBHOI'O JOTOBOPY, IPABMWJI BHYTPIIIHBOIO TPYIOBOI'O
po3mopsinky i rpadika pobOOTH TOBHHEH mepe0yBaTH y BHU3HAYEHOMY WOMY MiCIi ¥ BHKOHYBaTH CBOL
¢yHKIiOHaNIBHI 000B’SI3KM, 00YMOBIIEHI TPYIOBUM OTOBOpOM. [5, c. 168]. Tperi BKa3yloTh, M0 poOOUHit
yac — Ii€ BCTAHOBJICHUH 3aKOHOM, KOJEKTHMBHHUM JIOTOBOPOM YM YIOAOI CTOPIH HEpioJ, MPOTIrOM SIKOTO
TIpaIliBHUKH 3000B’13aHI BUKOHYBAaTH poOOTYy, 00YMOBIICHY TPYAOBHM JIOTOBOPOM [6, ¢. 269].

OTxe, B yKpaiHCBHKil Hayli TPYIOBOTO IpaBa poOOYMid Yac MOB’SA3yIOTh 3 000B’SI3KOM IpalliBHUKA
BUKOHYBAaTu poOOTy (TpynoBi abo QyHKUiOHaNbHI 0OOB’s3KH), OOYMOBJIIEHY TPYIOBHM JOTOBOPOM.
CrnilbHEM y HaBEIEHUX BHU3HAYCHHSAX POOOYOro 9acy € TaKoK HOpMAaTHBHE ab0 TOTOBIpHE BCTAHOBIICHHS
foro TpuBanocti. Taka x mo3uuis BimoOpaxkena i B mpoekti TpynoBoro komekcy Ykpainw, y craTti 132
SIKOT'O 3a3Ha4eHO, «poOounii yac — 1e 4yac, MpoTATOM SKOTO MPaliBHUK BiAMOBIAHO 1O NPaBWII BHYTPILIHHOTO
TPYAOBOI'0 PO3MOPAAKY 1 YMOB TPYIOBOTO JOTOBOPY IOBUHEH BUKOHYBATH TPYIOBI 000B’s13KH» [7].

AHami3y0ud HAayKOBI TMOTIIAIX IMIOJ0 POOOYOro Yacy B PaasSHCHKIM HAyIll TPYIOBOTO IIpaBa, PsI
BYCHUX MPHUHUIUIA JO BUCHOBKY, 10 JOKTPHHAIbHE BU3HAYEHHS POOOYOro 4acy 3A1HCHIOBAIOCS MEPEBAKHO
y TPbOX 3HAYCHHSIX:

1) pobounii "ac sIK eNeMEeHT TPYJOBUX IPABOBIHOCHH — II€ Yac, MPOTATOM SKOTO POOITHHK YU
CIIy>)kOOBelb 3TiTHO BHYTPIIIHBOI'O TPYAOBOTO PO3MOPAAKY TMOBHHEH 3HAXOAWTHCS y MiCLli BHKOHAHHS
pOOOTH 1 BUKOHYBATH TPYAOBY (DYHKIIIO;

2) pobouwmii yac sK Mipa mpaii — II¢ BCTAHOBJICHa 3aKOHOM HOpMa po0O0YOro yacy, sIKy MOBHHEH
BUKOHYBATH KOKHHI POOITHHK 1 CITy>)KOOBEIIb;

3) poboumii wac gk (aKTHYHO BiANPaUbOBAaHWN dYac, MPOTATOM SKOTO MNPaliBHUK (PAKTUUHO
3HAXOJUBCS Ha pOOOYOMY MiCII B PO3MOPSIKCHHI aMIiHICTparlii.
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VY 3B'3Ky 3 IIUM, B HaBYAJIBHIH JiTepaTypi TPYMOBOTO IpaBa MICTHIIOCS, SIK MPaBUJIO, HACTYITHE
BU3HAYEHHsI POOOYOro yacy — Ie BiAPi30K KaJleHIApPHOTO Yacy, MPOTATOM SIKOTO MpamiBHUK BiAMOBIAHO 10
3aKOHY, KOJEKTUBHOTO 1 TPyJOBOTO IOTOBOPY, MPaBWI BHYTPIIIHBOTO TPYZOBOTO PO3MOPSAAKY MOBHHEH
BHKOHYBATH CBOI TPYIOBi 000B's13kH [8, c. 423].

CyuacHi yKpaiHCBKi BUEHI TaKOX 3a3HA4YaloTh, IO Y TPYAOBOMY 3aKOHOJABCTBI MOHATTS POOOYOTO
Yyacy BXKHMBAETHCA Y NEKITBKOX 3HAUEHHSX: 1) sIK HOpMa TPUBAJIOCTI poOOYOro yacy HpaliBHHKIB; 2) K 4ac,
MPOTSITOM SIKOTO TPAIiBHHUK 3TIHO 3 PO3MOPSIKOM po00YoTro THs, TpadikoM 3MIHHOCTI TOBUHEH NiepeOyBaTH
Ha CBOEMY a00 iHIIOMY BKa3aHOMY HOMY po0OOYOMY MICIIi i BUKOHYBATH TPYAOBI 00B’SI3KH; 3) SIK (aKTHIHO
BiNpalboBaHUK poOoumMii 4Yac, SKkUi migarae obOiiky B Tabeni o0niKy pobodoro wacy Ta B iHIIHX
nokymeHTax [9, c. 450].

[Moromxyrouuch 3 HAYKOBUMH TOTIISJIAMH MTOBKHUX BUCHHX, BBXKAEMO 332 HEOOXiJHE 3ayBaXKHTH,
10 KaTeropis podo4oro 4acy ChOrofHi He 0OMEKY€EThCsI 3a3HaYCHUMH BUIIIE 3HAUCHHSIMU.

Amnainiz HopM ymHHOro K3nll Ykpainu mokasye, mo kaTeropiss poOo4YOro 4acy BXKHUBAETHCS ISt
BHU3HAUYCHHS pexxumy pobotH (ct.cT. 13, 32, 57, 60, 61), TpuBanocti podotu (cr.ct. 13, 32, 50, 51, 53, 54, 56,
62), Hopmu poboTH (Mipu mparii) (cT.ctT. 50, 61, 65, 85, 88, 90, 92, 193), sk rapanTis nparii (ct.cT. 50, 51, 63,
64, 119, 172, 175, 187, 247), nminbra nias oKpeMHuX KaTteropiit mpariBHukiB (ct.cT.51, 56, 82, 106, 107, 108,
119, 172, 179, 183, 204, 209), HOpMa TpHBAJIOCTI Yacy BiamoumHKy (cT.cT. 52, 57, 59, 66), enemeHT
COLIIAJILHOTO 3aXUCTY MpamiBHUKIB (CT.CT. 53, 54, 55, 56, 63, 176, 183), sk mipa omuatu nparii (ct.cT. 90,
106, 107, 108), xareropis oxoponu mpami (cT. 168) Ta sk ymMOBa 3aCTOCYBaHHs IOKapaHHA 1 3aXHCTy
TpyaoBuX mpas (ctT.cT. 235, 265) [10].

Hagenene, Ha Haly TyMKy, TO3BOJISIE BUALIUTH JIBi CKIIAIOBI KaTeropii pobo4oro 4acy y TpyaoBOMY
3aKOHO/IaBCTBi: TPUBAJICTh POOOTH, KA € HOPMOIO Ipaili, HOPMOIO OIIATH Tpalli, TAPaHTIEI0 TPUBAIOCTI
Yacy BIAIOYHMHKY TOLIO, 1 PEKUM POOOTH, SIKUM XapaKTEPU3YETHCS YAaCOM IOYATKY 1 3aKiHUEHHs LIOAEHHOI
pPOOOTH, TPUBATICTIO 1 MEPIOJUYHICTIO TMEPEpB, TPUBAIICTIO 1 YepryBaHHSAM 3MiH. [ XapaKTepHCTHKH
TPHUBAJOCTI POOOTH 1 peKUMY poOOUYOro Yacy BUKOPUCTOBYEThCS MEBHHU Mepioll — podounit 1eHb, pododa
3MiHa, pOOOYHIA THXKIEHB. /I BU3HAYeHHS TPUBAIIOCTI POOOTH BXKUBAETHCS TAKOXK TEPMiH POOOUHIL PiK.

VY BigHOCHHAX OIJIATH TIpalli MEPeBaXKHO BKUBAETHCS HOPMa, BHpPaKEHA B TOJWHI a0 Micsi.
3okpema, ct. 97 K3nll 3akpimumoe, mo omara mpaimi MpaliBHUKIB Ha MiANPHEMCTBAX, B yCTaHOBaX i
OpraHi3amisiX 3[IMCHIOETHCS 3a TOTOAMHHOIO, BIIPSIHOK a00 IHIMMMH CHCTEMaMH OIUIaTH Tpalli. 3aKoH
VYxpainn «lIpo omnaty mpaili» y BU3HauY€HHI MiHIMabHOI 3apO0ITHOI TUIaTH BKAa3ye, IO 1€ BCTAHOBICHUI
3aKOHOM MiHIMaJbHUH pO3Mip OIUIATH Tpalli 32 BUKOHAHY NPAl[iBHUKOM MiCSiUHY (TOJMHHY) HOPMY TIpalli.
MiniManbHa 3apo0iTHA TUIaTa BCTAHOBIIOETHCS OJHOYACHO B MICIYHOMY Ta IMOTOAWHHOMY po3Mipax (4. 11 2
cT. 3). Po3mip 3apo0iTHOI TyaTH mpamiBHUKA 32 MOBHICTIO BUKOHAHY MicsiUHY (TOIWHHY) HOpMY TIpalli He
MOe OyTH HIKYMM 33 pO3Mip MiHIManbHOT 3apo0iTHOT iatu (4. 1 cr. 31) [11].

[Tpu upomy umanHmit K3nll He BkmBae TepMmiHy poboua rogamHa i pobouwmit micsaus. BimcyTHi i
TepMiHH 1 B mpoekTi TpymoBoro komekcy YkKpaiHu. 3BakKaroud Ha BaXKIMBICTh IUX TEPMIHIB Ta 3 METOIO
YHUKHEHHS HEOJHO3HAYHOTO TJIyMadeHHS MOHATh pPoO0uoi TomuHH 1 poOodoro wicAls, BBaXKAEMO
JOLTBHUM 3aKOHOAABYO 3aKPIMHTH L1l TOHATTS Y HOBOMY TpyAoBOMY KoJeKCi YKpaiHH.

Hopma TtpuBanocti poGodoro dacy, SIKy MOBHHEH BHKOHYBATH TPAIliBHUK 3a TEBHUH Mepiof,
BH3HAYAETHCA BHIIOM pobodoro yacy. K3nll Vkpaiam mepenbadae Tpu BuIM poOOUYOTO Hacy: HOPMAaIbHUI
(ct. 50), ckopouenuii (ct. 51) i HenoBHuil (cT. 56). JJoTpuMaHHS TPUBAIOCTI POOOYOrO YACYy NOCITAETHCS
gyepe3 pexuM poOoyoro vacy, SKui nependadaeTbes y KOJEKTUBHOMY JOTOBOpi, IpaBUIIaX BHYTPIIIHBOTO
TPYIOBOTO PO3MOPSAKY 1 TPYIOBOMY JOTOBOPI.

Sk 3a3Hayanocs BHILE, PEKUM POOOYOTrO Hacy XapakTEpPU3YEThCS YAacOM IOYATKy 1 3aKiHUCHHS
IIOACHHOI pOOOTH, TPHUBATICTIO 1 MEPIOJUYHICTIO TEpepB, TPUBAIICTIO 1 depryBaHHsM 3MiH. Y K3mll
Ykpaiau Hi TOHATTS PEKUMY poOOUYOro 4acy, Hi HOro BHIIB HE 3aKpiILICHO. Y TPYAOBOMY IpaBi PEKAM
poboUoro yacy BH3HAYAIOTh, IO II€: MOPSIOK PO3MOALUTY HOPMH POOOYOro Yacy HMpOTATOM BiAMOBITHOTO
KaJleHIapHoro mnepioxny [6, c. 278]; posmnonineHHst yacy poOOTH B MeaxX I00M YM iHIIOTO KaJCHIApHOTO
nepiony [4, c. 263]; 3akpilUicHU#, K MPaBUIIO, JOKAIbHUMH HOPMATHUBHUMH aKTaMH Ta OOOB’SI3KOBHI IS
MpPaIiBHUKIB OKPEMOTo TMiIMPUEMCTBA MOPSAOK PO3MOMAITY HOPMH pPOOOYOTr0 Yacy B Mexax pi3HUX
KalleHAapHuX TrepiomiB [S5, c¢. 276]. Sk cBiguMTh HaBeJECHE, BU3HAYCHHS pPEXHUMY pOOOYOro dYacy B
3arajJbHOMY criBnafaroTh. LLlo crocyerscs BUAIB pexxuMy poO04oTro yacy, Takoi ongHocTaiiHoCTi Hemae. OnHi
BYCHI BUJIUIAIOTH OJIHO3MIHHUH, OaraTo3MiHHHIA, OCOONMBHIA, THYYKHH PEKUMH pOOOYOro Yacy, 3 BAXTOBHM
METOJIOM pOOOTH, HEHOPMOBAHOTO poOouoro mHs [5, c¢. 276-277]. Iaun BKa3yroTh, MO e I SATHIACHHUI
poOOUMI THXACHB, HIECTUACHHUN pOOOUU THXKICHD, PEKUM HEHOPMOBAHOTO pOOOYOTro JIHS, PEKUM POOOTH
3 PO3MOAiIOM poOOYOro 4acy Ha dYacTHHH (po3apoOieHuil poOouuit AeHb), THYYKHH Tpadik podOTH,
BaxTOBUH Meton [4, c. 264- 269]. Tperti, 3aiekHO Bia cepu 3aCTOCYBaHHS PEXHUMH PoOOUOro dacy
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MOJUISIOTh Ha 3arajbHI Ta cremianbHi. J[0 3araipbHUX peXUMIB poOOYOTO Yacy BIMHOCATH: M'SITHICHHUN
poboUMii THKIECHD, MIECTUACHHNN POOOYN TIKIEHB, CyMOBaHHH 00J1ik pododoro gacy. Jlo cremiamsHux —
HEHOPMOBaHUI poOOYMI JeHb, MepepBHUN poOoumii yac, THYYKHH rpagik poOOTH, BaxXTOBUH METO.
opranizanii po6otu [6, c. 279-285]. Ilpu upoMy, HOTTIAAM BUCHUX HA OKPEMi BUAU PEKHUMY poOOUOTro Hacy
CIIiBIAJalOTh.

HesBaxaroun Ha JeTalbHY IPABOBY PETVIAMECHTAIIO PEXUMIB poO0OYOro dacy (3a BHHITKOM
HEHOPMOBAHOTO po0OOYOro AHA), Ha MPAKTHII 1HOAI JOCUTH CKJIAAHO BU3HAYUTH TPHUBAIICTH POOOYOro vacy,
3aTpayeHoro MpaIiBHUKOM JUIi BUKOHAHHS TEBHHUX BWAIB poOiT. B.JI. ABeckylnoB 10 Takoi Kareropii
NPAIIOI0YHX BiTHOCUTD MPAI[iBHUKIB IHTEIEKTYaIbHOTO CIIPSIMYBaHHS, OCKUILKY caMe 1X MpaIfio y OiIbIIOCTI
BUIAJIKiB HEMOXIIMBO «IiJpaxyBaTH»: CKUIBKM Yacy MOTPiOHO cyndi njsl HamucaHHS OOBMHYBaJbHOT'O
BUPOKY, BUKJIaJaueBi — MiArOTOBKH JIEKLii AJISl CTYJEHTIB, IOPUCTY — HIATOTOBKU TEKCTY JOrOBOPY Towlo [12,
c. 6]? Ha mymKy BYeHOro, JI0 TaKWX MPAaIiBHUKIB 3aCTOCOBYETHCSI PEKUM HEHOPMOBAHOTO pOoOOYOTo Yacy.
Taxuii BUCHOBOK BBa)Ka€MO HEIOCTATHBO OOIPYHTOBAHUM.

3rigHo PekomeHpamiii mono mopsAKy HaJaHHS IMpaliBHUKaM 3 HEHOPMOBAaHMM pPOOOYUM JIHEM
HIOPIYHOT JOJATKOBOi BIiAITYCTKH 3a OCOONHMBHN XapakTep Mpaii HEHOPMOBaHHWN poOOYMA JeHb — I
0cOoONMBHI PEXUM POOOYOro 4acy, SKHH BCTAHOBJIIOETHCS JJIsi MEBHOI KaTeropii MpaimiBHUKIB Yy pasi
HEMOXKJIMBOCTI HOPMYBaHHS 4acy TpyZoBoro mpouecy. Ha mpauiBHUKIB 3 HEHOPMOBAaHMM POOOYUM ITHEM
MOIIUPIOETHCS BCTAHOBJICHUH Ha MIANPUEMCTBI, B YCTaHOBI, Oprasizailii pexum pobouoro uacy. Y pasi
noTpeOu I KaTeropis MpaliBHUKIB BUKOHYE poOOTy MOHAJ HOPMajJbHY TPHUBAIICTH poOOYOoro vacy (Iis
poboTa He BBaXaeTbCsl HaIypoO4yHOIO). BiiacHMK a0o yIHOBHOBaXGHHMII HUM OpraH HE Mae IIpaBa
CHCTEMAaTHYHO 3aJlyyaTd NPALiBHUKIB, AKi MPALIOIOTh 332 TAKMUM PEXUMOM, 0 POOOTH MOHAA BCTAHOBJIECHY
TpuBaJicTh pododoro yacy [13]. Kpim Toro, [Tnenym BepxorHoro Cyny Ykpainu y m. 25 nocranou «IIpo
NPaKTUKY PO3IIIAY CyAaMH TPYZOBHX CIIOPiB» BKa3aB, IO VI NpalliBHUKA 3 HCHOPMOBAHUM POOOYNM AHEM
yac 3HaXO/KCHHS Ha poOOTi IOHAJ BCTAHOBJIEHY HOTO 3arajbHy TPUBAJIiCTh BBAKAETHCS podounM [14].

HaBenene m03Boiisie BUIUIMTH OCHOBHI O3HaKM HEHOPMOBAHOTO pOOOYOro [HS: IMO-Teplie,
HEMOXKIIMBICTh HOPMYBaHHS 4acy TPYAOBOTO MPOIECY; MO-APYre, NPalliBHUK BUKOHYE HOPMY POOOYOTo Hacy
Ha MiANPUEMCTBI, B yCTAHOBI, OpraHi3allii; mo-TpeTe, MPaIiBHUK 3a1y9a€ThCs 0 POOOTH MOHA BCTAHOBIICHY
TPHUBAIIICT, POOOYOro 4Yacy; Mmo-deTBEpTe, BiAMOBA MpalliBHUKA Bill POOOTH 3a MeKaMH HOPMH po0OOdYOro
yacy Oyze BBaKaTUCS MMOPYIICHHSM TPYAOBOI AUCIUILTIHH.

BucnoBku. Ha ocHOBI TpoBeeHOTO MOCTKEHHS BapTO 3a3HAYUTH, 10 pOOOUHNH Yac y TPYAOBOMY
IpaBi EPEBAKHO PO3IILIIAETHCS SIK IPOMIXKOK 4acy, HPOTArOM SIKOTO NMPaLiBHUK OBUHEH BUKOHYBAaTH CBOT
TPYZOBi OOOB’SI3KH, 1 SIK HOpMa Mpali, SKy NpaliBHUK MOBHHEH BHKOHATH 32 KOHKPETHUH KaJleHJapHHI
nepion. [Ipu moroanHHINA oIUTaTi Mpami TPUBAIICTH POOOUOTO Yacy, MPOTATOM SKOTO MpPAI[iBHUK BUKOHYBaB
poOoTy, € HOpMOIO Il HapaxyBaHHS 3apoO0iTHOT minath. OCKITPKM 3aKOHOMABCTBO 3aKpIILTIOE HOPMY
poboyoro yacy AJisi BAKOHaHHS pOOOTH y JHSX, THXKHAX 1 pOKax, a HOpMY JUIS OIUTaTH Mpali — y TOAWHAX i
MICSAIIAX, BBAXKAEMO 3a HEOOXiJHE BUPOOUTH €IUHI KPUTEPIi JUIsi HOPMYBaHHS TPHUBAJIOCTI poOOUOTo Yacy,
MPOTATOM SIKOTO TIPAlliBHUK 3000B’S3aHWI BHKOHYBaTH pPOOOTy, 1 3a AKy HomMy Oyle BHIDIadyBaTHCA
3apo0iTHA TIaTa.

BukoHaHHS HOpMH pOOOYOro yacy 3AIHCHIOETHCS MPALiBHUKOM BiAMOBIAHO 0 BCTAHOBJIEHOTO IS
HBOTO PEXHUMY POO0YOro Hacy, sIKHM IependadeHo MOPSAO0K PO3IMOAITY HOPMH POoO0YOro Hacy MpOTSITOM
BM3HAYEHOTO KaJleHAapHoro mepioxy. Haiibinmem nuckyciiiHIM B Haylli TPYZOBOTO IpaBa i HEIOCTATHHO
BPETYJIbOBaHUM TPYIOBHM 3aKOHOJIABCTBOM € PEKHUM HEHOPMOBAHOTO pOOOYOro AHA, SIK OCOOJIMBUI pexkuM
po0oYOro yacy, SKuii BCTAHOBIIOETHCS AJIs IEBHOI KAaTeropii MpauiBHUKIB Y Pa3i HEMOKIUBOCTI HOPMYBaHHS
gacy TpyAoBOro mporiecy. Ha ocHOBiI aHamizy PexomeHpmariiii momo TOpSIKYy HagaHHS IpalliBHUKaM 3
HEHOPMOBAHUM POOOYHMM JHEM LIOPiYHOI TOJATKOBOI BiAIYCTKH 3a OCOOJIMBHUII XapakTep IMpali Ta CymoBOi
MPAaKTUKA BH3HAYEHO O3HAKU PEKUMY HEHOPMOBAHOTO po0OOYOro IHs, sSIKi BKa3ylOTb Ha HEJOCTATHBO
0OOTpYHTOBaHE 3aCTOCYBAaHHSI 3a3HAYCHOTO PEXUMY JIO OKPEMHUX KAaTEropid MpaIliBHHUKIB. Y 3B 3Ky 3 IIHM,
BBa)KAa€EMO, 110 HEHOPMOBAaHUN pPOOOUHI IEHb MOXKE 3aCTOCOBYBATHCSI JIMIIIE JO MPAIiBHUKIB, SKi BUKOHYIOTh
TPyZOBi 00OB’S3KH MPOTATOM BCTAHOBIEHOI JUII HUX HOPMHU poOodoro vacy. s BUKOHAHHA TEPMiHOBOI
po0OTH (HANPHKIAA, TMIArOTYBaTH OYXTalTepChbKHHA 3BiT, IIJIrOTYBaTd TO30BHY 3asBy TOIIO) TakKi
NPaIiBHUKK MOXYTh 3a]y4aTHCS JO pOOOTH MOHAJI BCTAHOBJICHY TPUBAIICTh pobodoro yacy. OcobnuBicTio
Takoi poboTH € HeOoOXiTHICTh ii BUKOHATH 10 MEBHOTO Yacy, 3yMOBIEHOTO 00’ €KTMBHUMH OOCTaBHHAMH
(3akiHUeHHSI CTPOKIB TMOJAHHS 3BITY, IMO30BHOI JaBHOCTI TOIIO), a HE Cy0’€KTMBHHUMH ([IOCBiJI, BMiHHS,
HABUYKH IpalliBHUKA TOMLIO). SIKIIO % poOOTa HE MijjIsarae TOYHOMY OOJIIKOBI B Yaci, HOPMYBaHHS IIOBUHHO
BCTaHOBITIOBATHCS 00CATOM BHUKOHAaHOI poOOTH, a He YacoM il BUKOHaHHs. Takuii BUCHOBOK BUMArae
HAYKOBOTO JOCTIKCHHS CHiBBIAHOILCHHS PEKUMY HEHOPMOBAHOTO POOOYOro AHS 1 HAXypOUHHX POOIT Iis
HOPMATUBHOTO BH3HAYCHHS 3aCTOCYBAHHS KOYKHOTO 3 IIUX PEKHMIB.
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SAxymen WU. Padouyee BpeMsi kak HopMa Tpyaa. CtaThs MOCBSINEHA aHAIM3Y KaTeropuu pabodero
BpEMEHH B TPyHoBOoM mpase. OmpenencHo, 4To B YKPAaWHCKOH HayKe TPYAOBOrO IpaBa pabouee BpeMms
paccMaTpUBAOT KaK O00A3aHHOCTh PAOOTHHMKA BBIMONHATH pPabOTy (TPYJAOBbIE WIH (QYHKIHOHAILHBIC
00s13aHHOCTH ), 0OYCIIOBJIICHHYIO TPYIIOBBIM JIOTOBOpOoM. AHanu3 HOpM Kojekca 3aKk0OHOB O TpyjAe MoKasall,
4YTO KaTeropusd pa60qero BPEMCHU HUCIIOJIB3YCTCA IJId OIPEACIICHUA PEKUMaA pa6OTBI, MIPOAOJLKUTEIIBHOCTH
paboThI, HOPMBI pabOTHI (MEPBI TPY/IA), KaK TAPAHTHS TPYAA, IbIOTa JJI OTACIBHBIX KaTeropuidi paOOTHHUKOB,
HOpMa MPOIOJKUTEILHOCTH BPEMEHH OT/BIXA, SJICMEHT COIMATBHOM 3aIUThl PAOOTHUKOB, KAK MEPa OILIATHI
Tpyda, KaT€ropusa OXpaHbl TPpyJda W KaK YCJIOBUC MPUMCHCHUA MEP OTBECTCTBCHHOCTHU U 3aIUTHBI TPYAOBBIX
mpaB. DTO Jaj0 OCHOBAHWS BBIICIUTH JBE COCTABJISIONIAE KATETOPHH pabodero BPeMEHH B TPYAOBOM
3aKOHOJIATENIbCTRE: MPOJOKUTEIILHOCTh U PEXUM pabOThl, U PACKPBITH UX ocoOeHHOCTH. Ha ocHoBaHMHU
aHaJIn3a MpaBOBbIX HOPM CACJIaH BBIBOJ O HECOOTBETCTBUU INICPUOAOB BPEMEHU, KOTOPBIC UCIIOJIB3YIOTCA 1A
ompeneNneHUs HOPMbI TPyIa U JJIS OIIPENeTICHUS HOPMBI OIIaThl Tpyaa. O60CHOBBIBAETCS HEOOXOIUMOCTh HA
3aKOHO/IATEIbHOM YPOBHE YCTAHOBHMTH OJJHHAKOBBIE MEPHOIBI JJIsI HOPM Tpy/a U ero oriartsl. [IpemaioxkeHo
MPEyCMOTPETh B 3aKOHOATEIBCTBE, YTO HCHOPMHUPOBAHHBIM pabOUHii EHb MOXKET MPUMEHSITHCS TOJIBKO K
pa6OTHI/IKaM, BBITTOJIHAIOIIUM TPYAOBBIC O6$I33HHOCTI/I B TCUYCHUC YCTaHOBHeHHOﬁ JJI1 HUX HOPMbI pa60qero
BpPEMEHH.

KuaioueBble ciioBa: pabouce BpeMsi, HOpMa pabodero BpeMeHH, PEKUM pabovero BpeMeHH.

85


http://nbuv.gov.ua/UJRN/FP_index.htm_2016_4_3
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Yakushev I. Working Time as an Aspect of Labour Standards. The article is devoted to the
analysis of the category of working time in Labor law. The Ukrainian science in the field of labor law defines
working time as an obligation of an employee to perform certain work or functional duties, stipulated by an
employment contract. The analysis of the norms of the Labor Code of Ukraine shows that the category of
working time is used to determine the regime of work, duration of work, norms of work (measures of labor).
It involves also a guarantee of labor, privileges for certain categories of workers, the duration of rest time
standards, an element of social protection of workers, such as the amount of wages, the category of
occupational safety and the legal provision for punishment and the protection of labor rights. This definition
gives grounds to distinguish two components of the working time category in labor legislation — duration and
mode of work. The article highlights the peculiar features of both components. The key findings of the study
and analysis of legal norms allows to argue that there exists discrepancy between the time periods used to
determine the standards of work and those to determine the rate of payment. The conclusions justify the need
to establish at the legislative level identical periods for labor standards and their payment. The author
proposes to stipulate in the legislation the provision that an irregular working day can be allowed only to the
employees, who fully comply with their labor duties during the working time set for them.

Key words: working time, standard of working time, working time mode.

VK [343.533+347.78]:044 (477)
O. Starchuk, O. Yatsyniak

Some Issues of Intellectual Piracy’s Modern Legal Comprehension

The article deals with the theoretical and legal aspects of the concept of intellectual piracy in
accordance with the national legislation of Ukraine, international standards in this area and the legal doctrine
on intellectual property rights. The notion of intellectual piracy as a form of copyright infringement has been
defined; its types is characterized; conclusions and concrete proposals that will ensure keeping within
property rights of subjects’ copyright and related rights have been formulated.

Key words: intellectual piracy, counterfeiting, falsification, subjects of copyright, related rights,
property rights, violation of rights.

Formulation of scientific problem and its meaning. In conditions of economic development of the
state, inobservance non-property and property subjects’ rights of copyright and related rights not only
damage their reputation, but also affects the socio-economic development of the state as a result of economic
and moral and political failures.

Intellectual piracy as a form of copyright infringement is the stealing of the results of intellectual
activity through the illegal use of the exclusive property rights of the authors’ intellectual activity results.

In fact, intellectual piracy is deprived of authors’ right to remuneration as one of the property rights
of copyright and related rights subjects.

Therefore, it is important to develop conceptual approaches to the definition of the concept of
intellectual piracy and to clarify its essence, and it will promote the protection of the rights and interests of
the copyright and related rights subjects.

This problem predetermines the urgency and necessity of a comprehensive research as it is the
fundamental in the development of copyright and related rights and the protection of property rights subjects.

The purpose of the article is a study of the theoretical and legal aspects of the legislative and
theoretical definition of the concept of intellectual piracy and its essence and the development of proposals to
overcome this negative phenomenon in the intellectual property right.

To achieve this goal it is necessary to solve the following targets:

— to define the concept and essence of intellectual piracy according to international standards,
national legislation and legal doctrine;

—to outline the classification criteria of intellectual piracy division and find out its types;
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