Icmopuxo-npasosuii waconuc. — 2018. — Ml (11)

Yakushev I. Working Time as an Aspect of Labour Standards. The article is devoted to the
analysis of the category of working time in Labor law. The Ukrainian science in the field of labor law defines
working time as an obligation of an employee to perform certain work or functional duties, stipulated by an
employment contract. The analysis of the norms of the Labor Code of Ukraine shows that the category of
working time is used to determine the regime of work, duration of work, norms of work (measures of labor).
It involves also a guarantee of labor, privileges for certain categories of workers, the duration of rest time
standards, an element of social protection of workers, such as the amount of wages, the category of
occupational safety and the legal provision for punishment and the protection of labor rights. This definition
gives grounds to distinguish two components of the working time category in labor legislation — duration and
mode of work. The article highlights the peculiar features of both components. The key findings of the study
and analysis of legal norms allows to argue that there exists discrepancy between the time periods used to
determine the standards of work and those to determine the rate of payment. The conclusions justify the need
to establish at the legislative level identical periods for labor standards and their payment. The author
proposes to stipulate in the legislation the provision that an irregular working day can be allowed only to the
employees, who fully comply with their labor duties during the working time set for them.

Key words: working time, standard of working time, working time mode.
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Some Issues of Intellectual Piracy’s Modern Legal Comprehension

The article deals with the theoretical and legal aspects of the concept of intellectual piracy in
accordance with the national legislation of Ukraine, international standards in this area and the legal doctrine
on intellectual property rights. The notion of intellectual piracy as a form of copyright infringement has been
defined; its types is characterized; conclusions and concrete proposals that will ensure keeping within
property rights of subjects’ copyright and related rights have been formulated.

Key words: intellectual piracy, counterfeiting, falsification, subjects of copyright, related rights,
property rights, violation of rights.

Formulation of scientific problem and its meaning. In conditions of economic development of the
state, inobservance non-property and property subjects’ rights of copyright and related rights not only
damage their reputation, but also affects the socio-economic development of the state as a result of economic
and moral and political failures.

Intellectual piracy as a form of copyright infringement is the stealing of the results of intellectual
activity through the illegal use of the exclusive property rights of the authors’ intellectual activity results.

In fact, intellectual piracy is deprived of authors’ right to remuneration as one of the property rights
of copyright and related rights subjects.

Therefore, it is important to develop conceptual approaches to the definition of the concept of
intellectual piracy and to clarify its essence, and it will promote the protection of the rights and interests of
the copyright and related rights subjects.

This problem predetermines the urgency and necessity of a comprehensive research as it is the
fundamental in the development of copyright and related rights and the protection of property rights subjects.

The purpose of the article is a study of the theoretical and legal aspects of the legislative and
theoretical definition of the concept of intellectual piracy and its essence and the development of proposals to
overcome this negative phenomenon in the intellectual property right.

To achieve this goal it is necessary to solve the following targets:

— to define the concept and essence of intellectual piracy according to international standards,
national legislation and legal doctrine;

—to outline the classification criteria of intellectual piracy division and find out its types;
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— to formulate conclusions and concrete proposals as for overcoming intellectual piracy of
intellectual property right.

Analysis of research and publications. The problem of legal regulation of protecting intellectual
property rights against intellectual piracy is the subject of research in the materials of native and foreign
specialists in the field of private and public law: B. S. Antimonov, V. A. Vasil'eva, E. P. Gavrilov,
V. A. Dostortseva, O.S. Joffe, T.S. Kivalova, V.M. Kossak, M. Ya. Kirillova, A. Koval, T.E. Krisan’,
V. V. Luts’, D. Lyptsyk, M. M. Maleina, M. Melnikova, O. A. Pidoprygora, O. O. Pidoprygora, O. M. Pitsan,
O. V. Ryshkova, O. D. Sviatotsky, A. P. Sergeyev, V. |. Serebrovsky, R. O. Stefanchuk, O. I. Kharitonova,
Ye. O. Kharitonov, Ye. A. Fleishyts, G.F. Shershenevych, R. B. Shishka, A. O. Shtefan, V. Chebotarev and
others.

The presentation of the main material and justification of the results of the study. What is the
intellectual piracy and how is this concept defined by international and domestic law and legal doctrine in the
field of intellectual property. International legal regulation fighting for intellectual piracy is carried out on the
basis of the recommendations of the Council of Europe in this area, namely: Recommendations on anti-
piracy measures in the field of copyright and related rights 1988; Recommendations on measures against
sound and audiovisual piracy of 1995, Recommendations on measures for the protection of copyright and
related rights and the fight against piracy, in particular in the field of the digital environment of 2001, etc.

In the WIPO Model Provisional Project, «piracy» is an act where copies of materials are made on a
commercial scale without the permission of the owners the copyright or related rights to the work or its
performance, to the protected phonogram or to the broadcasting organization, depending on the particular
circumstances. The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) describes
the infringing goods as «any goods which are copies made without the consent of the right holder or person
duly authorized by the right holder in the country of production and which are made directly or indirectly
from an article where the making of that copy would have constituted an infringement of a copyright or a
related right under the law of the country of importation».

According to national legislation in the field of intellectual activity, namely the Law of Ukraine «On
Amendments to the Law of Ukraine On Copyright and Related Rights» 2001 [1] piracy in the field of
copyright — publication, reproduction, that are imported into the customs territory of Ukraine, exported from
the customs territory of Ukraine and the distribution of counterfeit copies (including computer programs and
databases), phonograms, videograms, broadcasting programs.

This definition V.D. Gulkevich denies and emphasizes that the legislator's attempt to define the
concept of «piracy» within the limits of the Law of Ukraine «On Copyright and Related Rights» is
unsuccessful, he stresses according to international legal acts this phenomenon means the violation subjects’
of property rights of copyright and related rights, the circulation of counterfeit copies of works,
performances, phonograms, videograms and broadcast programs. It was confirmed by the provisions of
jurisprudence in which the actions of persons who illegally reproduced and distributed copyright objects were
not classified as piracy [2, p. 115].

In addition, it should be noted that the disadvantage of legal definition of the concept of «piracy» is
that the legislator defines it through the category of «counterfeit» although in Art.1.,Law of Ukraine «On
Copyright and Related Rights» establishes the notion «counterfeit copies of the works», and in «b» of Part 1
Art. 50 — «piracy» [1].

In the legal doctrine there isn't a single conceptual approach to the relation between the concepts of
«piracy» and «counterfeiting». The term «piracy» in English means the violation of intellectual property
rights. In the Great Explanatory Dictionary of Modern Ukrainian, counterfeiting is the illegal distribution or
reproduction of a work without the author’s permission [3, p. 568].

According to this law, a counterfeit specimen of a work is a work reproduced, published or
distributed with a violation of copyright and related rights, including a copy protected works in Ukraine,
phonograms and videograms that are imported into the customs territory of Ukraine without author’s contract
or another subject of copyright or related rights, in particular from countries in which these works,
phonograms, videograms have never been protected or ceased to be protected [1].

On the one hand, scientists who identify the categories above propose, with a view to unifying the
terms «piracy activities» and «counterfeit activities», to use the term «illegal activity», and it will be related
to the manufacture and distribution of products in violation of the exclusive property rights of copyright and
related rights subjects.

0. Kochyna, points out the identity of the concepts above, and observes that counterfeiting is an
illegally manufactured product, reproduced or distributed, and piracy is the direct publication, reproduction,
distribution of such counterfeit specimens [4, p. 20].
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0. Shtefan, denies the identification of the concepts of «piracy» and «counterfeit» and points out that
piracy is a broader concept, than counterfeit activity as to the production of copyright objects that it is an
element of piracy [5, p. 7].

Counterfeiting activity, the author stresses that it is an illegal act, and consists in reproduction of the
published work, phonogram, audiovisual work, computer program and other objects by means of illegal use
of the name, company name or the mark of the legitimate manufacturer, the owner of the license, etc.

The concepts «piracy» and «counterfeit» relate to each other as a general and unitary concept, and it
points out that one of the elements of piracy is counterfeit activity concerning the manufacture of copyright
and related rights.

In the scientific literature most scientists as to the definition of the concept of «piracy» appeal to the
consequences of making actions for the commercial effect of copies of works without the permission of the
person who owns copyright or related rights.

Thus, M. D. Ginzburg, L. M. Dunaevsky, I. O. Trebuliev define piracy as actions aimed at the illegal
use of objects of intellectual property right belonging to other persons intentionally committed by a person
who understands the illegal nature of these actions, in order to obtain material benefits [6].

S. Shcherba notes that piracy is a large-scale violation of copyright and related rights committed on
the purpose to get income [71, p. 66].

M. Melnikova defines piracy as a way of existence at the expense of the creativity of others [8, p.
72].

Y. V. Truntsevsky observes that the concept of «piracy in the audiovisual sphere» is a set of criminal
encroachment that harms the law protected by the economic interests of citizens, society and the state as a
result of the illegal use of objects of copyright and related rights committed to commercial purposes in large
sizes [9, p. 117].

For the first time, the concept of «intellectual piracy» was proposed in 2004 by O.G. Morozov in his
dissertation «Crimes in the field of copyright and related rights: social dangers and rules of qualification».
The author points out that the phenomenon associated with the illegal use of objects of copyright and related
rights for commercial purposes should be marked by the term «intellectual piracy» in order to distinguish it
from other forms of copyright infringement [10, p. 21].

O. Yara observes intellectual piracy as an act that manifests itself in the intentional actions of an
individual in the way of reproduction, distribution, replication, acquisition, storage, transportation, sale and
other illegal use of objects of copyright and related rights in order to get profit [11, p. 102].

Thus in the legal doctrine, intellectual piracy is predominantly defined as an unlawful conduct that
infringes on the author's property rights with respect to the use of the work. Such a conceptual approach to
the definition of «intellectual piracy» is evidence that, firstly, the unlawful nature of piracy activity is taken
into account; secondly, commercial profit as a result of infringement of property rights of subjects of
copyright and related rights.

On the basis of the analysis of the legislation and the conceptual provisions of the legal doctrine in
the field of intellectual activity, we’ll identify the features of intellectual piracy.

One of the features of intellectual piracy is the illegal use of copyright and related rights without the
permission of the subjects of these rights and without payment of remuneration to them.

The above-mentioned feature concerning objects of related rights N. P. Baadji defines more
accurately [12, p. 338], he points out that the feature of intellectual piracy is not only the lack of permission
to use published works or phonograms, but also their reproduction in any way for public distribution.

Reproduction of published works or phonograms in any way for public distribution without
permission as a feature of piracy is reflected in the Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS).

Yu. V. Logvynov highlights the following features of intellectual piracy: 1) the combination of
hierarchical and linear principles of construction (coordination of united organized groups); 2) engaging in
piracy as a profession that gives one or the main source of profit; 3) coordination of «pirate» activities at the
local, regional, interregional, national and international levels; 4) shadow turnover compared to the budget of
the social sector; 5) use about 20-25% of profits from intellectual piracy for bribery of officials (first of all,
control and law enforcement agencies); 6) excess profits (up to 400-500%); 7) possession of a developed
system of corrupt connections in law enforcement agencies that provide a high degree of invulnerability of
prosecution; 8) use of the lobby in the legislative, executive and judicial authorities to «promote» beneficial
decisions; 9) intensive pirate money laundering through the international system of banks and other credit
organizations [13, p. 68-69].
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Analyzing the essence and features of intellectual piracy, one can define this concept of objective and
subjective importance. On the objective legal standard, intellectual piracy is the illegal production and putting
into circulation of counterfeit copies of works, phonograms, videograms, broadcasting programs; and
subjective meaning is the violation of the property rights of the subjects of copyright and related rights by
using their published works without permission for the purpose of commercial gain.

Intellectual piracy in the area of infringement of copyright and related rights is the subject of certain
classification and is carried out in the following way: illicit reproduction, replication, distribution,
acquisition, storage, transportation, sale, performance of phonograms, videograms and broadcasting
programs; illegal public display, public performance, phonograms, videograms, broadcasting programs;
falsification of performances, phonograms, videograms, broadcast programs; illegal actions related to disks
for laser reading systems with records of subjects of copyright and related rights that may be combined with
illegal reproduction; illegal actions related to unauthorized recording, video capture for public display, public
performance, etc.; illegal activities related to computer piracy; displaying pirate products in public places, as
well as through a cable network.

Piracy’s varieties with the exception of publishing and reproducing, the legislator recognizes the
import of counterfeit copies of objects of copyright and related rights and (or) their export to the customs
territory of Ukraine.

Except indicated, piracy actions in accordance with the WIPO Model Provisions Project are: making
of packaging or packaging; export, import and transportation; offer for sale, lease, loan, or any other form of
distribution; sale, lease, loan or any other form of distribution; possession on the purpose of carrying out the
acts specified above with respect to pirate copies, if such actions are committed on a commercial scale and
without the permission of a person who owns copyright and related rights to literary or artistic works, their
performance, phonograms or broadcasting organizations, Depending on specific cases.

In the scientific jurisprudence you could find different approaches to the classification of pirates.
Thus, V.V. Belov, G.V. Vitaliev, G. M. Denisov divided piracy in the field of copyright into:

1) «clean» piracy, that connected with the semi-legal disclosure of copyright objects;

2) piracy connected the forgery of copyright objects;

3) piracy that manifests in the illegal reproduction of copies of copyright objects [14, p. 119].

I. S. Volkov combines intellectual piracy with the objects of copyright and distinguishes the
following types of intellectual piracy: video piracy, piracy in the field of interactive rights, audio piracy,
telepracy [15, p. 118].

E. 1. Khodakivsky, V. P. Yakobchuk, I. L. Litvinchuk distinguish the following kinds of piracy:
audio piracy; video piracy (CAMRIp, TeleSync, TeleCine, TV-rip, WorkPrint, DVD-Screener, DVD-rip),
piracy of literary works — illegal distribution of copyrights; piracy of computer games, software piracy [16,
p. 134-136].

Unfortunately, the modern legal doctrine has not succeeded in developing of the unified approach to
criteria defining division of intellectual piracy. Despite the scientists’ intention to propose intellectual piracy
classification, one can state that their views do not have significant changes, although they offer different
criteria for its division, but all goes to the identical list of types of illegal pirate actions.

Summary. Having analyzed the legal and doctrinal definition of the intellectual piracy concept we
propose to mean illegal actions concerning the use of published literary works, computer programs and
databases, performances, phonograms (videograms), broadcast programs, as well as import and (or) export to
the customs territory of Ukraine their copies or renting them.

Intellectual piracy features are: the illegal nature of piracy; illegal use of published literary works,
computer programs and databases, phonograms (videograms), broadcasting programs and their reproduction
by any means for public distribution without the permission of the subjects of these rights; commercial
benefit as a result of infringement of property rights of subjects of copyright and related rights.
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Crapuyk O., fAmmasak O. Jlesiki NUTaAaHHA CY4YacHOr0 NPABOPO3YMiHHSI iHTEJEKTYyaJIbLHOIO
nmipatcTBa. [HTEeNneKTyaapHE MpaTCTBO K (OpMa MOPYIICHHS aBTOPCHKHUX MPaB € KPAJDKKOK Pe3yiIbTaTiB
IHTENIeKTYaJIbHOI AiSJIbHOCTI IIJISIXOM HE3aKOHHOTO BHKOPHCTAaHHS BHKIIIOYHMX MAaHHOBHX IpaB aBTOPIB
pE3ybTATIB iHTENCKTYaIbHOI AisUTbHOCTI. DaKTHYHO, iIHTEJIEKTyalbHEe MpaTCTBO M030aBisie aBTOPIB MpaBa
Ha BHHATOPOIY SK OJHOTO 3 MAaHOBHX IpaB Cy0 €KTiB aBTOPCHKOTO TMpaBa Ta CyMIKHHUX MpaB. Y CTaTTi
JOCTI/DKEHO TEOPETHKO-TIPaBOBI  ACHEKTH TIOHSTTA IHTEJNEKTYaIbHOTO MpaTcTBa  BIAIMOBIAHO 10
HAI[IOHAJIFHOTO 3aKOHOJABCTBA YKpaiHW, MDKHAPOAHUX CTaHAAPTIB y Iii cdepi Ta MpaBoBOi AOKTPUHH 3
IpaBa iHTEeNEKTyaJIbHOI BIIACHOCTI. BU3HAYEHO MOHATTA 1HTENEKTYaIbHOTO MipaTcTBa K (JOPMHU MOPYIICHHS
aBTOPCHKMX IIPaB; OXapakTEPU30BAaHO HOro BHIM; C(OPMYIHOBAHO BHCHOBKHM N KOHKPETHI MPOIMO3MLIi
BIZIMOBIAHO /10 SIKUX 3a0e3MeuyBaTUMEThCSl JOTPUMAaHHS MailHOBHX MpaB cy0’€KTiB aBTOPCHKOTO TMpaBa Ta
CYMDKHMX TpaB. Y HayKOBill JiTepaTypi, MEpeBaKHO, IHTENEKTyalbHE MIpaTCTBO BHU3HAYAETHCH SIK
IIPOTHUIIPABHA IIOBEIIHKA, sIKa IIOCATa€ Ha MaWHOBI IpaBa aBTOpa IIOJO BHUKOPUCTAHHSA TBOpY. Taxui
KOHIIETITYaNbHUH MiAXiA 10 BU3HAYEHHS MOHATTS «IHTEJIEKTyalbHE MipaTCTBO» € CBIAYEHHAM TOTO, IO MO-
nepuie, BpaXxOBYETHCS MPOTHIPABHUN XapakTep MipaTchKoi AisTIBHOCTI; AO-Apyre, KOMepLiliHa BHUTOAA
BHACIIIJIOK ITOPYIIIEHHSI MAHOBHX IPaB Cy0’€KTIiB aBTOPCHKOTO TpaBa Ta CyMiKHHX mpaB. CydacHa IpaBoBa
JMOKTPUHA TaK 1 HE CIPOMOIIACS BHUPOOWTH €IUHOTO IMAXOAY JO BHU3HAYEHHS KPUTEPIiB MOAUTY
IHTEJIEKTYaJIbHOTO MipaTcTBa. 3ampoNOHOBAHO IiJ| iHTENEKTYaIbHUM HipaTCTBOM PO3YMITH BHTOTOBJICHHS,
npoaax i Oyap-sKe iHIIe KOMEpIliiHEe MOIMMPEHHS HE3aKOHHUX €K3eMIUIIPIB (KHUT 1 B3araji IpyKapChKUX
MaTepiajiB, MUCKIB, KaceT 1 T..) JiTepaTypHHX, XYIOXHIX, ayAiOBi3yalbHHX, MY3MYHHX TBOPIB a0o0 ix
BHKOHAaHb, KOMIT'IOTEPHHX MporpaMm i 0a3W JaHuX, a TaKoX HaJaHHS B NPOKAaT iX HNPUMIPHUKIB i3
MOPYLICHHSIM MAalfHOBUX IpaB aBTOPIB.

KarouoBi cioBa: iHTeneKTyalbHe MipaTcTBO, KOHTpadakT, MmigpoOKka, MaliHOBI MpaBa, MOPYIICHHS
paB, Cy0'eKTH aBTOPCHKOTO TIpaBa, CyMiXHi NpaBa.
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Crapuyk O., Sumnaxk O. HexoTopble BONpochbl COBPEMEHHOr0 NPaBONOHUMAHUS
HHTEJUIEKTYaJIbHOT0 MUPATCTBA. HTEIEKTyanbHOE MUPATCTBO Kak (opMa HApyIICHUS aBTOPCKUX IMPaB
SIBJISIETCSL KpaXKedl pe3yJbTaTOB HHTCIUICKTYaJbHOM NEATENbHOCTH IIyTEM HE3aKOHHOTO HCIOJIb30BAHUS
WCKITIOYUTEIHHBIX HMMYIIECTBEHHBIX IIPaB aBTOPOB PE3YJIbTATOB HWHTEIIEKTYaIbHONH JEeSTENFHOCTH.
DaKkTUYECKH, UHTEIUICEKTYaJbHOEC MUPATCTBO JHUIIAET aBTOPOB IpaBa HAa BO3HATPAXKICHHUE KaK OJHOTO U3
MMYIIECTBECHHBIX MIPaB CyOBEKTOB aBTOPCKOTO MPaBa U CMEKHBIX MpaB. B cTaThe UCCIIEOBaHBI TEOPETHKO-
MPaBOBbIE AaCMEKThl TIOHATHS HHTEIJIEKTYyaJbHOIO THPATCTBA B COOTBETCTBUM C HAIMOHAIBHBIM
3aKOHOJATEIbCTBOM Y KpPauHbl, MEKIYHAPOIHBIMU CTaHAapTaMH B 3TOH cdepe W MPaBOBOH ITOKTPHUHOM
MpaBa WHTEIUICKTYalbHOH COOCTBeHHOCTH. ONpeneneHo TOHATHE WHTEIUICKTYaIbHOTO IHPATCTBa Kak
(GOpMbI HapyIIEHUS aBTOPCKHX IIpaB; OXapaKTePU30BaHbI €ro BHBI;, CHOPMYJIUPOBAHBI BBIBOABI H
KOHKPETHBIE TPEIIOKCHUSI B COOTBETCTBHHM C KOTOPBIMH OylIeT oOecnedymBaThCS COONIOACHHE
MMYIIECTBEHHBIX IpaB CYOBEKTOB aBTOPCKOTO IpaBa M CMEXHBIX IIpaB. B HayuHO# nutepaType
MPEUMYILECTBEHHO UHTEIUIEKTYaJIbHOE MUPATCTBO OMPEEseTCs] KaK IPOTUBONPABHOE MOBEICHUE, KOTOPOE
rocsiracT Ha UMYIIECTBCHHBIC IIPaBa aBTOpa IO HCIOJIB30BAHMIO MPOU3BENCHUA. Takod KOHIIENTYaIbHBIH
MIOAXO K OIPEICTICHHUIO MTOHATHS «HMHTEIICKTYIbHOE THPATCTBOY SABISETCS CBUACTEILCTBOM TOTO, UTO, BO-
MIEPBBIX, YUUTHIBACTCS MPOTUBOMNPABHBIA XapakTep MUPATCKOM AESITENIbHOCTH; BO-BTOPBIX, KOMMEpUYECKas
BBITOJIa BCIIEJCTBUC HAPYIICHUS HUMYIICCTBEHHBIX IMPaB CyOBEKTOB aBTOPCKOTO MpaBa M CMEXKHBIX IIPaB.
CoBpeMeHHas TpaBoBas JOKTPMHA TaK M HE CMOTJIa BEIPa0OTaTh €IWHOTO ITOIXO0/a K OIMpPEIeICHUIO
KpUTEpUEB pa3JleieHns] NHTEIUIEKTyallbHOTO TUpaTcTBa. [IpeminokeHo moa HHTEIUIEKTYalbHBIM TMPATCTBOM
MMOHMMAaTh W3TOTOBJICHHE, TMPOJAXy U JI000e Ipyroe KOMMEpPUYECKOe paclpOCTpaHEeHHE HEe3aKOHHBIX
JK3EMIUIIPOB (KHAT H BOOOINE TI€YaTHBIX MAaTEpHalOB, JIHWCKOB, KacceT W T.J.) JUTEPATyPHBIX,
XYJO0XKECTBEHHBIX, ayTMOBU3YaIbHBIX, MY3bIKAIGHBIX MPOU3BEICHII WM UX HCIIOJHEHUH, KOMITBIOTEPHBIX
mporpaMM © 0a3 JaHHBIX, a TaKKe IPEIOCTaBICHHWE B TNPOKAT WX OK3EMIUIIPOB C HapyIIEHHUEM
MMYIIECTBEHHBIX TIPAB aBTOPOB.

KiroueBrble cjI0Ba: MHTEIUICKTYaJIbHOE MMUPATCTBO, KOHTPA(AKT, MOJICNIKA, UMYIICCTBEHHBIC TIPaBa,
HapyIlIeHHe TpaB, CyOBEKTHl aBTOPCKOTO MPaBa, CMEXKHBIE ITPaBa.
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