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Notion and L egal Nature of Amparo Procedure

The article evaluates the legal nature of the ampawmocedure. The main principles and
characteristics of amparo procedure as the speethinstitute of constitutional control are exandinké was
defined that amparo procedure is the effectivatinstof constitutional control and the effectivetimod of
protection of the Constitution, the rights of therian and the citizen.
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Formulation of the scientific problem and its significance. The institute of constitutional control
functions in the majority of the modern democratiates. The establishment of one of its model otheam
depends on the peculiarities of the national langanization of the state power and economic, palitand
historical conditions.

The research of different aspects of establishraadtdevelopment of the institute of institutional
control in the foreign countries is necessary éarhing their positive experience and the possjttiti use it
for the development and improvement of the contsital control organs of our country. Not only Arizamn
and European models of legal constitutional contmot interesting, but also the mixed forms of
constitutional control.

The analysis of the researches on this problem. The following national jurists and scientists
researched some theoretical and practical aspdctermation and development of the institution of
constitutional control in the world: V.O. Hergeljk 1.I. Maryniv, O.S. Lotiuk, S.V. Piliuk, M.D. Savenko,
A.O. Selivanov, V.E. Skomoroha,I.D. Slidenko, M.V. Teslenko, A.P. Tkachuk, T.O. Tsymbalisty,
V.M. Shapoval and others.

Formulation of the aim of the study. The purpose of this article is to research theonoand
characteristics of «amparo procedure» as the digecianstitute of the constitutional control.

The presentation of the main material and justification of the results of the study. The amparo
procedure cannot be identified neither with Amaricar with European model of constitutional contiol
protects only the constitutional rights and freedpmhile the American system provides the possjbdf
appealing to the court in terms of the violatedhtsg enshrined both in the Constitution as welhake other
regulatory legal act. Amparo is similar in many wayith the European model. In particular, as wita t
request for the protection according to the Europeadel, amparo procedure gives the possibiligpeal
against any act of the public authority: law, adstimative act, decision of the court. At the sameet it
does not cause the annulation of any act accotdiitg unconstitutionality [1, p. 131]. The pecuiig of the
amparo procedure is also the character of its wessThey should only concern the parties involvethe
case and should not contain the general staternentgrning the act that was the reason of the operfi
the amparo procedure.

The amparo procedure first appeared in Mexico aétetind of the 19th century. The term «amparo»
originates from the Spanish wordneparar», which literally means to protect, to gudtrdvas enshrined in
the project of the Constitution for the YucatanlB40 by its developer Manuel Rehon. In this projeuod
term «amparo» meant the right of the supreme adutie country to protect the people, whose rigiese
violated by law or governmental acts. Factuallg, @onstitution of the Yucatan state introducedjtidkcial
constitutional control — the amparo procedure rlateorporated into the federal Constitution of 18&he
current Political Constitution of 1917 as well aghe Organic law about amparo of 1936 with amemdse
and additions that regulate the procedure for tm@ementation of the constitutional judicial prodews
under the amparo procedure on the present stage [®4]. The procedure of amparo in Mexico gives
people the possibility to protect own rights in twrts, if these rights are violated by the adstiative or
judicial act.

The Constitutional control that is realized accogdito the amparo procedure is common for
numerous Latin American countries, however it takesrigins in the classical variant in Mexico.erh917
Constitution of this country defines the followiognstitutional principles of amparo procedure:iatives of
the parties, the presence of the personal diraoh lod the injured party that should be caused enftirm
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prescribed by the law, the administration of justiathin the amparo procedure only by the coutgtidty
of the decisions, finalization of the amparo praged

Amparo procedure is the institute of constitutioo@htrol. It seeks to protect the principles of iBas
Law. Its main goal is the protection of the congignal rights of the human and the citizen. The
constitutional control in Mexico is realized by tbeurts of the general jurisdiction.

Amparo procedure, as a specialized institute of ¢bastitutional control has the range of
peculiarities. Thus, the complaint about the vesaifion of the constitutionality of laws or othegée acts
may be filled by any natural person or legal entity main argument should be the violation of tights
guaranteed by the constitution. At the same titsemain goal should be the exemption of the pefsam
application of this act. The constitutional chedkittee normative act should be realized throughdpen
trial, where the plaintiff and the responsible statithority that issued this normative act arepéngies. The
decision made by the authorized court concernimguérification of the functionality of the impugned
regulations is obligatory only for the parties ttedte part in this process [3, p. 45].

The procedure for the specialized justice is digidgo direct and indirect amparo. The first is the
type of judicial constitutional control, accorditagwhich the review of the case involving the retitign of
the unconstitutional character of the normativeadithe organ of the state power or the local gowemt (as
well as actions of the officials of the federalgimnal and municipal levels) is realized directly the
Supreme court of the country or district collegialirts. The case should be considered for thetfimg in
the courts. The indirect amparo is the review @f decisions made in appeals by the regional lomaits
(criminal, civil, administrative and labor) in ti@ipreme Court and District Collegiate Courts.

In accordance with article 94 of the Constitutioh Mexico, the Supreme Court of Mexico,
Collegiate Circuit Court, and local district coutensider Amparo's appeal. Supreme Court judges are
appointed by the president and approved by thet&¢Aaticle 96 of the Constitution of Mexico). Tiheain
powers of the Supreme Court are the recognitioth@funconstitutionality of a law or by-law, as wad a
review of the decisions of courts in matters oédiramparo [4, p. 287].

Collegiate Circuit Courts include three professigndges, a secretary-consultant, several notaries,
secretaries and employees who help them with #ivities. Courts deal with cases through the wfit
amparo (direct amparo), as well as appeals agdistsict courts in amparo cases.

District local courts include one professional jadgeveral secretaries, notaries and employees. One
of the main powers of the court is to considerpdigh the writ of amparo a statement on appealssgai
judicial decisions in criminal cases, acts of lo@athorities that violated the freedom of a privag¢eson, as
well as a number of other issues in the area df, @riminal and labor legislation. A complaint wrdthe
writ of amparo may be filed to the district courtlypin relation to the normative act of the puldigthority
or local government, which by its nature cannot entlde final decision in the civil, criminal, adnrsiative
or labor disputes. The final decisions on casesfbstantive nature may be appealed only to thedtate
Circuit Court or the Supreme Court.

Nowadays, the writ of amparo has evolved and exmstie following forms in the Mexican legal
doctrine: amparo, as a tool to protect the corstital rights and freedoms of the person and thieer;
amparo against laws; amparo-cassation: reviewireofegality of the court decision as the lastanse for
all courts; administrative amparo [3, p. 45].

The state authorities or bodies of local self-goweent, whose competence is violated by the actions
of the second-level public-authority institute, Bahe right to appeal according to the writ of aropd@he
peculiarity of the statement on the violation daf thrit of amparo is that its subject is alwaysriguirement
of the applicant to cancel the unconstitutional actto terminate the action of the state authottigt
contradict the basic law or the requirements caringrthe prevention of the adoption of such anoadhe
execution of such act [5, p. 48].

The significant element of the Mexican amparo pdoce is the institution suspending the disputed
act. Even though under amparo procedure such anbtae applied to the applicant, this institutevjtes
the citizens more possibilities and guarantees totept own constitutional rights, ensures the
implementation of the Constitutional legality arméyents the negative consequences of its violation.

Public trials are conducted by the parties, théenpfaand the responsible authority that issued th
judicial act. Written explanations from the partiesolved in the case and the written report of the
prosecutor should be prepared and submitted todbe prior to the commencement of consideratiothef
case.

Besides the applicant, the responsible authoritythe third person, the prosecutor’s office is also
the party in the constitutional proceedings. Acaagdto the Mexican law, there are no criteria fbe t
participation of the prosecutor in the amparo pdoece, thus it is not obligatory and it can be aggblupon
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decision of the attorney general. The prosecutffise in the constitutional proceedings does ratéhthe
same amount of the procedural authority as apglioathe responsible authority. In particular, ded not
have the right to apply for review of the decismnthe outcomes of the case. However, definingtatis
of the prosecutor’s office in amparo proceedinlgs,dcademics are calling to be guided by thoserstaits
of the Mexican Constitution which state that theggtutor may not be involved in the proceedingthef
case [5, p. 47].

Mexican law does not provide the time limit, acangdto which it is necessary to make and
announce the decision concerning the case. Atahee dime, the requirements towards the contertief t
final decision that is made according to the couattinal proceedings are set. It should contairth&)exact
description of the impugned act and the evaluatfdhe proofs presented by the parties; 2) thel lggainds
justifying the lawfulness of postponement of th@sideration of the case, as well as the conclusiothe
constitutionality or not constitutionality of thenpugned act; 3) the clearly formulated decisiothim case
specifying the act that was the reason of the opeoi the constitutional proceedings.

In the course of the case, the local district coudistrict collegial court officially informs theublic
authority concerning the taken decision in ordeernforce the court decision by the latter. Theilitgfor
non-enforcement or improper enforcement of thediees of the court exists on the legislative lelteis
also controlled by the prosecutor’s office. If digi24 hours from obtainment of the court decisigrthe
authority it will not be completed, the districtdge or collegial district court will take coercivgeasures to
the responsible party. The organ of the state p@asewell as its subordinated organs that did notpdp
with the court decision bear the same responsibilibe failure to comply with the court decisiorcaaling
to amparo procedure means the immediate removaéaple from the occupied posts in the organs of the
state power.

The decisions of the court are individual, theyndd formulate the law or the general norms for the
similar cases. According to amparo procedure, thetacannot declare the legal act as not valid, dbes
not correspond to the constitution. The disputeanative act is considered unconstitutional onlydspect
to the subject, whose rights were violated and applied to the relevant compliant court. Consetlyen
this fact does not exclude the possibility of appywith the relevant statement of appeal underamp
procedure of the same normative act and accorditiget same reasons, but with the other subjects.

On the contrary to Mexico, where amparo procedsreonsidered classical and is realized by the
courts of the general jurisdiction, Spain has othedel of this procedure. It is carried out by $pecialized
judicial body — Constitutional court.

According to article 162 of the 1978 ConstitutidrSpain, «any individual or body corporate with a
legitimate interests as well as the Defender ofRtbeple and the Public Prosecutor’'s Office» haeeritht
to apply for the amparo procedure to the Constinai Court of Spain [6].

In Spain, amparo procedure is not applied to l&wshe same time, in the case if the applicatian fo
the protection is considered as a result of thetfat the law that is applied is detrimental te thain rights
and public freedoms, the chamber of the courttthak the application for consideration refers tnestter to
the plenum, where the decision may be made onrtbenstitutionality of this law.

Protection of the constitutional rights and freedois realized through appealing against orders,
legal acts or any acts of public authority of thates regional autonomous association and othée sta
territorial entities, corporate institutions or asishments, as well as their employees and ag@ihs.
constitutional rights and freedoms that were diyegiblated by activity or inactivity of the coudre also
subject to protection.

At the same time, the mandatory condition for atiogpthe statement of violation of the
constitutional law is the exhaustion of the podisibs of their protection through filling the ajqations with
ordinary judicial bodies. This requirement alsolaggpto cases, where action or inactivity of judidody is
appeal according to amparo (that is when the pitisisib of appeal or cassation appeal are exhajsted

In the Spanish model of amparo procedure therecartin limitations concerning the rights that
should be protected. In particular, economic argdasaights are not subject to protection. Theghts in
Spain are protected by the courts of the gener&diction. The majority of appeals are relatedthe
protection of rights and freedoms, violated by légal decisions or actions or inactivity of judiciodies.
When the Constitutional Court Chamber of Spain whars the application on the protection of the tsgh
filled in the connection with the decision of thel§e or court of the general jurisdiction, it imilied to the
establishment of the violation of the rights an@efioms of the applicant, the protection against
encroachment of these rights or freedoms or thegtoration, while the chamber shall refrain from
consideration in any form of action of the judidiadies.

It is also important to mention the institute ofiston of the Constitutional Court of Spain of its
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constitutional doctrines, developed during the eiser of the protection of the fundamental rightsl an
freedoms. When one of the chambers of the coursiders necessary to step back to any point from the
previous constitutional doctrine of the court, thigestion is referred for solution to the Plenunthef Court.

In the Spanish model of the amparo procedure mésiafior suspending the execution of an act of
the public authority that resulted the submissibrine application about the constitutional pratectis
properly worked out (suspension occurs when conguiedf the act is detrimental and impedes the full
protection of the rights; suspension may be refufseach act would severely damage the generalasts or
basic rights and public freedoms of the third person case of suspending the execution of righésitail
guarantee may be applied; if the suspension ocathérings serious harm to the rights of the tpiedsons
the pledge can be applied on the sum, that is éntmugedress). Also, it is predicted that the deaiso stop
the execution of the act may be revised under ¢weaircumstances or in relation to the conditidres tvere
not known at the time of suspension decision [6].

Constitutional Court of Spain can independenthedaine who must comply with its decisions and
if necessary to determine the conditions of itsceken. The court may impose significant fines and
necessary to determine the conditions of its exaecuihe court may impose the significant finesamy
person that does not comply with its requiremeritiiw the specified time period. In this case, fimes
may be imposed repeatedly until the requirementh@fparties are duly fulfilled. The imposition firies
does not exclude any other liability that may arise

Conclusions. The Institute of Constitutional Control at the pet stage acquires universal
characteristics. It is connected with the use eflikst achievements of other varieties, taking asmunt
political and legal factors of state developmentl@basis of one model of constitutional contrHzwever,
each of them must provide the main purpose of tstitute of Constitutional Control — to protect the
Constitution and laws of the state, as well as huara civil rights and freedoms.

The following specific characteristics are commonthe writ of amparo: constitutional control is
performed by constitutional courts and courts oheagal jurisdiction; the right of initiative to appl
constitutional control is granted only to partigipain the court proceedings; the purpose of a taintgs to
verify the constitutionality of laws or other legadts to relieve a person from the applicationhad act to
him/her; a court decision is mandatory only for plaeties of the current dispute and does not comfaneral
norms for similar cases.

The writ of amparo is an effective tool to protdwd Constitution, human rights and citizens and an
effective institute of constitutional control.

Sources and Literature

1. Maklakov V.V. Constitutional law of foreign coies. General part: [textbook for students of laigh-
schools and departments] / V.V. Maklakov. — M.: Wad Kluwer, 2006. — 896 p.

2. Klishas A.A. Constitutional Justice in Foreigoudtries / A.A. Klishas. — M.: International relats,
2004. — 288 p.

3. Lotiuk O.S. Legal protection of the constitutionforeign countries / O.S. Lotiuk // Scientifioulnal of
Chernivtsi University, 2007. Issue 375: Jurisprugen- P.p. 42-46.

4. Mexican United States: Constitution and LegigéatActs / Editor, author of the introductory page
O.A. Zhidkov; editors: V.A. Tumanov, et al.; traatdr V.V.Bezbach, et al.; under the guidance
F.A. Oganezova. — M.: Progress, 1986. — 480 p.

5. Klishas A.A. Constitutional Justice in Mexicohd specificity of the proceedings within the «woft
amparo» / A.A. Klishas // Law and Politics. — 2004 2. — P. p. 43-57.

6. Constitucion Espafola, 1978 [Electronic resource — Mode of access:
http://www.senado.es/web/conocersenado/normasiaarist/index.html.

Kononuyk I. [TonsiTTs Ta npaBoBa Npupo/ja Npoueaypu aMnapo. Y CTarTi JOCHIHKEHO MOHSTTSI
Ta TPABOBY MPHUPOY Mporie ypu ammnapo. OxapakTepru30BaHO MPHUHITUIH H 0COOIMBOCTI TPOLIEAYPU aMIIapo
SK CIELiaJli30BaHOTO I1HCTUTYTY KOHCTHTYLIHHOTO KOHTpONIO. BH3HaueHo, mo mpoueaypa ammapo —
ehextuBHUN 3aci0 3axucty KoHcTuTywii, mnpaB J/OAMHA Ta TPOMAaisSHMHA W Ji€BUH 1HCTUTYT
KOHCTHTYITIHHOTO KOHTPOJt0. KOHCTUTYIIHHUN KOHTPOJIb, IO 3MIMCHIOETHCS B PEXKUMI MPOIIEAYPH aMIIapo,
XapaKTepHUid Juid 0araThOX JIATHHOAMEPHKAHCHKUX KpaiH, OJHAaK VY KIACHYHOMY BapiaHTi BOHA
chopmyBainacs came B Mekcuui. Ha Bigminy Bix MeKkcukH, fe mpoLeaypa aMmrnapo BBRKAETHCS KIACHYHOIO 1
3MIUCHIOETBCS CylaMH 3arajibHOi fopucnukiii, B Icmanii mie iHma wmomens 1€l mporexypu. Bona
3IIHCHIOETHCS CHIENiaJbHUM CYAOBUM OpraHoM — KOHCTUTYLIHHUM CyIOM.
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KuaruoBi ciaoBa: mporenypa ammapo, KOHCTUTYIIMHHN KOHTPOJIb, OCHOBHI TpaBa i1 CBOOOIU
JIIOIMHY Ta TPOMAJITHUHA, MOJIeTi KOHCTHTYIIHHOTO KOHTPOITIO.

Kononuyk HM. Ilonsitme m mpaBoBasi mpHpoaa mpouexypbl ammapo. B cratee nccienoBaHo
MOHATHE U IIpaBoBas IpHUpoOJa Mpouenypsl ammapo. OxapakTepu30BaHbl NPHHLUIBI U OCOOCHHOCTH
IIPOLIEyPHl aMIIapo KaK CIEeLUATN3UPOBAHHOIO HHCTUTYTa KOHCTUTYIIMOHHOIO KOHTPOJIst. OIpeiesieHo, YTo
nporenypa ammapo — 3¢pQEKTHBHOE CpPEACTBO 3amuThl KOHCTHTYLWH, TpaB YeOBeKa M Tpa)KIaHHHA,
JIEUCTBEHHBIH UHCTUTYT KOHCTUTYLIMOHHOTI'O KOHTPOJIS. KOHCTUTYIIMOHHBIN KOHTPOJb, OCYILIECTBISIEMbIN B
peXuMe IpoleNypbl amIapo, XapakTepeH [UId MHOIMX JIATHHOAMEPUKAaHCKUX CTpaH, OJHAKO B
KJIACCHYECKOM BapHaHTe OHa copMHpOBanack IMEHHO B Mekcuke. B otnnune ot Mekcuky, rie npouenypa
aMIIapo CUMTAETCs KIACCHUECKOW M OCYLIECTBIACTCS CylaMH oOmiel IopucaIuKuy, B Mcnanunu aeicTByeT
Ipyras MoJenb 3Tod mpouenypbl. OHa OCYIIECTBIISETCS CHELUAIbHBIM CYAEOHBIM OpPraHOM —
KoncturynuonusiM Cynom.

KiroueBble cjioBa: mpoueaypa amrnapo, KOHCTUTYIIMOHHBIA KOHTPOJIb, OCHOBHBIE MTPaBa M CBOOOIBI
YeJIOBEKa U rpa)kIaHNHa, MOJIEIM KOHCTUTYLIMOHHOIO KOHTPOJISL.

63



