PO3JUI 1. Teopis, icmopia, ghinocoghia depricasu ma npasa

Jlyuka, B 4aCTHOCTHU.
KioueBble ¢JI0Ba: NCTOYHUKH IIpaBa, MyHHUIUIAIBHOE MpaBo, MarmeOyprckoe mpaBo, BonsrHCKO-
lanuukoe xusKecTBO, Benukoe kusxkecTBO JIMTOBCKOE.

Kolodiazhna V. Formation and Development of the Dources of Lutsk Municipal Law within
the Volyn-Halych State and the Grand Duchy of Lithuania.The article analyzes the issue of the
formation and development of law sources and self-government institutions in Lutsk, within the periods of
different states rule. The study elucidates the continuity in the development of the Ukrainian law norms on
the ethnic Ukrainian lands formed during the times of Kievan Rus, Volyn-Halych state and in the process of
incorporation of the foreign (German, Polish) elements of legal experience concerning the formation and
functioning of the state-legal and self-governing institutes in Volyn at the end of Xl century. The main
sources of the municipal law formation in the 13th-18th centuries were the following normative acts: «Ruska
Pravda», credentials and privileges for granting the city Magdeburg law in 1432, 1497, 1503, 1560, 1576;
charter certificates of 1501, 1509, 1547; Certificate of Merit (Brevet) 0f1457; Sudebnik (Code of Law) of
1468; Charter of the Grand Duchy of Lithuania of 1529 and its revisions of 1566 and 1588; collections of
Magdeburg law; and derived from the first - acts of self-government bodies, workshops and court practices.
A special place among the sources of city law of Lutsk is occupied by the Statute of the Grand Duchy of
Lithuania of 1529. This codified normative act gave a new impetus to the development of Lithuanian-
Russian law in general, and city law directly, throughout the time, when the duchy existed. Local self-
government of Ukraine has gone through a difficult and rather contradictory historical way. The elements of
government, which was introduced in the period of Kievan Rus have been constantly influenced by Eastern
and Western political cultures for centuries, which was explained by the special geopolitical location of the
state. This explains the peculiarity in the forming of the sources of law in medieval cities, and Lutsk, in
particular.
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IcTopuko-npaBoBa XapaKTepPUCTUKA CTATYCY CYAliB
Ta CyA0BOro po3cyay B nepion Hosoro uacy

KirrouoBuM 3aBIaHHIM JepKaBHUX OPraHiB B CYYacHIH MpaBOBIM AeprKaBi € 3aXHCT MpaB, CBOOOT i
3aKOHHHX 1HTEPECIB JIIOJUHU 1 TPOMAISHUHA, TOMY 3a JOMOMOTOI0 HALlIOHAJIBHOTO 3aKOHOABCTBA JIepKaBa
HaMaraeTbCsl CTBOPUTH BIATOBIAHY CYJOBY CHUCTEMY, sika O crpusia peajizamii MOCTaBICHOTO 3aBIAaHHS.
Pazom 3 TmM, cymoBa cuctemMa OyIb-SKOi JepkaBH (OPMYEThCS HE TUIBKM Ha OCHOBI CyYacHOTO
3aKOHOJIABUOTO BPETYJIOBaHHSA, a H 3 BUKOPUCTAHHSIM ICTOPHYHHX HAIpaIlOBaHb, SKi (OpMyBaIUCs
cromtrsMu. JlaHe HOCHiIKEHHST OOYMOBIIOETHCS HEOOXIOHICTIO 1CTOPHKO-IPABOBOI XapaKTEPHCTHKHU
po0JIeMHU CYAIIBCHKOTO PO3CYIy 1 MIATOTOBKH Ha I OCHOBI peKOMEHIAIlIH, SKI MOXYTh MaTH 3HAYCHHS
JUIsS. TIOJANBIIOTO BIOCKOHAJICHHS IPaBO3aCTOCOBYOI JisUTBHOCTI. JIJisi MOCATHEHHS 3a3HA4YEHOi METH B
mporeci JociikeHHsT Oynu mpoaHallizoBaHi ()akTOpH, SIKi BIUIMBAJIM Ha CYIOBHH PO3CYyJ 1 0COOIMBOCTI
BUHECEHHS CyIOBOro pimieHHs B nepiox HoBoro wacy B kpainax €Bpomnu. 3po0iieHO BUCHOBOK IO Te, IO
ICTOTHHIH BIUTMB Ha CYIUTIBCHKHI po3cyn y mepion HoBoro wacy, IIpocBiTHuIITBa, BimpomkeHHs CIpaBUB
PO3BHUTOK IPUPOIHO-TIPABOBOI Ta MO3UTUBICTCHKOI KOHIEM i mpaBopo3zyminHs. [lepiog XVIII- X1X cromite
XapakTepU3yBaBCsl TMOCHJICHHSAM pOJi MO3UTUBIZMY Ha (OHI OypXJIMBOrO PO3BHTKY KaIliTaliCTHYHHX
BIIHOCHH, MAaCOBUX BIJKPHUTTIB Y HAyIll Ta TEXHIII, IO CUPHUSINA PAIliOHATIEHOMY IOSCHEHHIO TIPUPOIHOTO
mpaBa. [Ipu 1bOMy NpPIOPUTETHUMH OYJIM ETUYHI IOCTYJaTH, MOpajdbHI 3aKOHH Ta IMIICPATHUBH, SKi
JOTIOBHIOBAJIM TO3UTHBHE IPaBO, ILIO CIPOCTOBYBAJO MHOTO HECTIIPOMOXKHICTH PEryNoBaTH CYCHIbHI
BiTHOCHHU. [IpOTOJIONICHHS IOPUAMYHOTO MO3UTHBI3MY OCHOBOIOJIOKHOKO Teuiero XIX cTomiTTs mpusBesno
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IO BH3HAHHS 3aKOHY €IMHUM JKepeioM mpaBa. KoHuenmiss MO3WTHBI3MY Hamossranra Ha OOMeXeHH1
CYZOBOTO YIJISIIy paMKaMH 3aKOHY, y 3B 3Ky 3 UMM CYZJIsl Maie He 3aCTOCOBYBAaB IIPUPOJIHE IIPABO.
Kurouosi ciioBa: cratyc cyanis, CyAoBHi po3Cya, MO3UTUBI3M, IPUPOIHE MPABO.

IlocTaHoBKAa HAyKOBOI NMpodJaeMHu Ta Ti 3HavyeHHA. KiTFOYOBMM 3aBIaHHSAM JCpP)KABHUX OpPTaHiB B
CydJacHIH MpaBOBiH JAeprKaBi € 3aXUCT MpaB, CBOOO 1 3aKOHHUX 1HTEPECIB JIOMWHU Ta TPOMAISHIHA, TOXK 3a
JIOTIOMOT'OF0 HaIliOHAJIEHOTO 3aKOHOJIAaBCTBA JepXaBa HAMAra€ThCsl CTBOPHUTH BiJIIIOBIHY CYZOBY CHCTEMY,
ska O cIpusia peanmizallii MMOCTAaBICHOTO 3aBlaHHs. PazoMm 3 THM, cymoBa cucTeMa OyIb-sKOi AepKaBH
(opMyeThCsl HE JNHIIE HAa OCHOBI CyYaCHHX 3aKOHOJABUMX BPETYJIIOBaHb, aje W 3 BHUKOPHCTAHHSIM
ICTOPUYHUX HaNpalioBaHb, MO cHOpMyBaIMCh CTOMITTAMH. B Takuil iCTOpUYHHMN HOCBIN 3aKIaJa€eThes 1
0COOJIMBOCTI CTaHOBJICHHA AEP)KaBU 1 MpaBa, i €KOHOMIYHI 3B’S3KM, 1 KyJIbTYpHI Tpaauuii, i pemiriiini
MTOCTYJIATH Ta 1HII (PaKTOPH.

JlocmimKeHHsT CTaTyTy CYIIIB Ta CYIOBOTO PO3CYIYy 3a JOMOMOTOI0 iCTOPHUKO-TIPABOBOTO METOIY
JI03BOJINTH IpOaHai3yBaTH AMHAMiKy (OpMYBaHHS 1 PO3BHTKY 3a3HaYCHHX KaTeropii, M0 MOXYTh OyTH
BpaxoBaHi y pehopMyBaHHI CydacHOI CHCTEMH CY/iB.

AHaJi3 gociaigkeHb mpoodsemu. 3 mo3miii Teopii Ta ¢inmocodii mpaBa CynoBHH po3cyd OyB
MPEeIMETOM BUBYCHHS Takux HaykoBIiB, sk B. Kanmip, O. Komumnenko, II. Hexbaiino, O. I'pumyxk,
1. PabunoBny, I'. Menbuuk, I1. KydTtupes Ta in. Kpim Toro, cyaoBuil po3cyn po3risgaBcs HAyKOBISMH B
KOHTEKCTI OKpeMHX Tamyseil mpaa (M. 3akypin, B. Bamuspuyk Ta iHmn). BiacHe icTOPHKO-TIpaBOBUM
acniektam (hOpMyBaHHS TaKOTO SIBUINA, K CYJOBHU PO3CYJ, JOCTATHHO yBaru HE MPHUILIIOCH, X04a OKpeMi
JOCITIKSHHS BCE JK MPOBOAMIHCH [1-3].

Merta ii 3aBaanHsi cTaTTi. [laHe mociipKeHHS 00YMOBITIOETHCS HEOOXITHICTIO iCTOPHUKO-TIPaBOBOT
XapaKTEPUCTHKH TPOOIIEMH CYAIIBCHKOTO PO3CYAYy Ta IMATOTOBKY Ha IIhbOMY IPYHTI pPEeKOMEHHAIliH, SKi
MOXKYTh MAaTH 3HAYCHHS IS MOJAIBIIOT0 YAOCKOHAICHHS MPaBO3aCTOCOBYOI JisUTBHOCTI. )i JOCATHEHHS
3a3HaueHOl 1[Il y MPOIeCi JOCHIIKCHHs BUPILIYBaIOCS TaKe OCHOBHE 3aBJIaHHS. MPOaHali3yBaTu (akTopH,
10 BIUIMBAIM HAa CYAOBHM PO3CyZ Ta OCOOJIMBOCTI BHHECCHHS pillleHHS B repiox HoBoro wacy B kpainax
€sponu.

Buxsan ocHOBHOro marepiajgy W OOIPYHTYBaHHS OTPHMAHHX Pe3yJbTaTiB AOCJHiIKeHHA. Y
riepiox HoBoro gacy BUCHHS TIPO MPUPOIHE TIPABO 3BUTHHSIIOCH Bill OOTOCIOBCHKUX TIIYMA4deHb, HOTO TaKOXK
HE OTOTOXXHIOBAJIM 13 3araJbHOHApOJHUM TpaBoM. [IpuponHe mpaBo poO3TIsSAaiu SIK CYKYIHICTh THX
ilealTbHUX HOPM, SIKi TIOBHHHI CIYT'YBaTH OPIEHTUPOM JJisi OyAb-KOTO 3aKOHOJABCTBAa. Takwuii HampsMm y
MIPaBO3HABCTBI CTBOPUB KOHIIEMIIIIO MPHUPOTHOTO TIpaBa, ska Oyjia OCHOBOIIOJOKHOIO B IOPUCIIPYICSHIIT B
e yac. OCHOBHHMI TOCTYNAT IMi€l KOHIEMHINi — BUCHOBOK IPO Te, IO MOPYY i3 MO3UTHBHUM IIPABOM Y
CYCIIITILCTBI ICHY€E IPUPOHE MPABO, SKE BiOOpaXKae rTyOOKHiA, OCHOBOIIOJIOKHHIA B KUTTI JTt0fei (DeHOMEH,
JDKEPENIOM SIKOTO € TIPUPOIAHUI NOPAIoK peueit [4, C. 143-144].

KoHmemnmiro mpupomHOTO TIpaBa, sKa aKIEHTyBajlla Ha aKTUBHIA TPHUPOMI JIOJACHKOTO IHTEIEKTY,
MIPOTOJIONTYBala HEBiAUYKYBaHICTh Ta HE3MIHHICTh MPUPOAHUX MPaB 1 CBOOOA, PO3BHHYJH Y HpaIsX Taki
BueHi, sk [. I'poriit, T. '066¢, k. Jlokk, b. Crinosa [4, c. 145].

®dinocodu Hosoro wacy I'. I'poriit, T. ['o66¢c, [Ix. Jlokk, b. CriHo3a HaroJjonryBain Ha TOMY, IO
CyIIs TIPU 3MIMCHEHHI CYIOBOTO YIJISAY ITOBHHEH 3aCTOCOBYBATH 3aKOHW JEP)KaBH, SIKI BiATOBITAIOTH
MPUPOJHUM 3aKOHaM Ta BilOOpakar0Th OCHOBOIIOJIOKHI 1JIei MPUPOJHOTO TpaBa. B iHIIOMY BHIAAKy
3aCTOCYBaHHS TaKMX 3aKOHIB MOXE IMPHU3BECTH 0 HEMPABOMIPHUX PIllIeHb. SIKIO y 3aKOHI € HEMOTIKH,
CynIs HE TOBWHEH HOro 3acCTOCOBYBAaTH, CTBOPIOBATH OY/Ib-SKi HOBI HOPMH Ta TpaBHWjia IOBEMIHKH, a
MOBUHEH BHKOPUCTOBYBATH HOPMH MPUPOIHOTO mpasa [4, €. 152].

VY niteparypi TiIKpeCTOeThCs, O ifes moaury Biaaau B mparsgx I1I. MoHTeck €, sik 1 B poOoTax
IHITUX MUCIHTENIB TOoro mepiomy, ocodmmBo y XK.-XK. Pycco, rpyHTyeThCs Ha YCBIIOMIICHHI HEOOXiITHOCTI
OOMEXHUTH MOHOIIOJNIFD BJaJd MOHapxa, JAUKTAT a0COMTU3My. BogHOuac Clil OCMHCIUTH, IO,
aKIEHTYIOUH yBary Ha oOrpyHroBany LLI. MoHTeck' € HEOOXiAHICTh MOAITY AEP:KaBHOI BIaau Ha CKIaIo0Bi
yacTUHHM (TIIKH), 0 BUKJIIOYAE Y3yPIIALlito BJaId B OMHUX PyKaX, MJOCIIIHUKA 9acOM 3a0yBalOTh PO T, M0
IIi TIJIKKA HaleXkaTh OJHOMY JEPEBY - AEpKaBi, a TOMY HECIIPOMOXHI AYMKH IPO a0CONIOTH3AIII0 OKPEMHX
rinok Bnaau. KoxkHa 3 TijoK By XapakTepu3ye, a TOYHIIIE, YOCOOII0€E TIEBHY cepy JOKIagaHHs BIaHUX
ITOBHOBaX€Hb. BU3HAHHS HASBHOCTI TPHOX TUIOK BJIATH — II¢, TIO CYTi, BU3HAHHS IPaBOMIPHOCTI, a CKOpiIIe -
HEOOXITHOCTI cmeriamizamii BJIagyd BITHOCHO MPOBIAHHMX HANPSMIB JEpXKaBHOTO OymiBHWIITBA. MoKHA 1
Tpeba TOBOPUTH IPO CAMOCTIHHICTh KOXKHOI TiJKU Jiep:kaBHOI Biaaau. OHAK CaMOCTIHHICTh Ha MPaKTHII
HEPIIKO CIPUHMAEThCA SIK aBTOHOMHICTh iCHYBaHHsS KOXXHOI TiJIKM BIaaW. A 1€, Ha HAIl MOTJ,
HETIPUITYCTUMO. 3a0e3MeueHHsT iHTEPECiB ACpKABU JAOCATAETLCS HE BIOCOOJIEHICTIO T1IOK BIIATH, SK 1 HE
MPOTUCTOSIHHSAM TiJOK BJaad, i TUM OuIbIIEe HE IX BIAKPUTOK KOH(PPOHTAIlEID, a TICHUM B3aEMHHM
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CIIBpOOITHUIITBOM, TOYHHM BHKOHAHHSIM KOXHOIO 3 TUIOK Biaad CBOiX ¢yHKIINA. OO0’ €KTHBHA MIHCHICTH
Taka, IO BCi TITKH BIaAW MAalOTh MOTPeOy OHE B OJHOMY, IO BOHHM YTBOPIOIOTH 3aKiHUCHE €IHICTH,
iIMEHOBaHE JCPKABHOK BIAJIOK0, TIIBKM CBOEI CYKYIHICTIO, TIIBKU BHUCTYMAKOYW SK CIEMEHTH €IHHOI
cucremu. HaBith mpocte ocnabieHHs xoua O OIHOIO TaKOro €JIEMEHTa 3[aTHE MPHU3BECTU A0 PyHHYBaHHS
CHCTEMH, Mapajidy BIaau B I[LIOMY, B KPaIIOMy  BHIAAKY — 0 3HIDKEHHA 1 mie3maTHocTi [5, ¢. 3].

Amnrmiiicekmii Teopetuk mpaBa XVIII cromitrs B. biekcToyH 3a3HadaB, MO «IIOJCHKI 3aKOHH €
HEYMHHUMH, SKIIO BOHU CyIEpedYaTh <«IpUpOAHOMY TmpaBy». Cyanas, sKWidi Mae TOBHOBRXCHHS Ha
3aCTOCYBaHHS MpaBa, He poOUTH HIYOTO MOTAaHOTO, KOJIM 3aCTOCOBYE MPHUPOJIHE TIPABO, SIKE HE MOXKHA 3HAUTH
Yy TO3UTHUBHUX Kepenax. Komm cyans qoxoauTh BUCHOBKIB, SIKI HE IPYHTYIOTBCS Ha TO3UTHBHOMY IIpaBi,
BiH 3aCTOCOBY€E IPaBO, SKE€ BIYHO ICHYE Yy CYCHUIBCTBi, a HE CTBOpIO€ HoBe mpaBo. Cyans, sKUi He
OOMeXCHHMI y CBOIH MisUTHOCTI ¢<3aKOHAMH y KHHTax», a Wae Jalli MUCAaHOTO TEKCTy, i€ He Y
MPOTHJIEIKHOCTI, a BIAMOBIAHO 10 mpasa [4, C. 154].

VY mepion XVIII cromitras — 4yacu HaiOiAbIIOro MigiioMy MNPHUPOIHO-IIPABOBOIO HACTPOIO, MiA
BUTJISAJIOM TIAYMA4yeHHS Ta 3allOBHEHHS 3aKOHY, CYIJi NMPU BUPIMICHHI KOHKPETHUX CIPaB MPUBHOCWIA B
JKUTTS T€, IO iM 34aBajOCh BUTIKAJIO 13 MPHUHIIUIIB MPUPOTHOTO IMpaBa. ¥ TaKWi CrociO, B 3HAYHIN Mipi
JOCATaNach MPHUCTOCOBAHICTh CTAPOTO MpaBa J0 HOBUX yMOB KHUTTS. OgHAK HAMUICHHS CYIMIiB IIHPOKOIO
cBOOOJIOIO [if CHIPHUSIIO PO3BUTKY OE3MEKHOTO CYANIBCHKOTO CY0' EKTHBI3MY, IPUUHATTIO CAMUX JOBUIBHHX
pileHs, 1 B TOHM ke 9ac 70 IIe OUTBIIOTO IMOCHJICHHS HEBU3HAYCHOCTI IpaBa Ta CYAOBOro cBaBULIL. Taka
TCHIICHITIS TPHW3BENa 0 MiABUINCHHS 3aJeKHOCTI CYAMIB BiJ 3aKOHY, O YCYHEHHS MO>KIIUBOCTI
CYAIIBCBKOTO Cy0' €KTUBI3MY, Ta IOBHOTO TI030aBJICHHS CY/IiB MOXKIIMBOCTI TiymMadeHHs [4, C. 154-155].

VY npyriit monoBuni XVIII cromiTTs mommupeHoo € igest gopmaiizauii mpasa, sika 3romoM Oyna
BiZToOpakeHa y KOHIIEMIIii TTO3UTHBI3MY. i IPUXMIEHUKHI OB’ A3yBaIN 3/iHiCHEHHS CYJJOBOTO YITISTY TiIBKH
i3 3aCTOCYBaHHSIM 3aKOHY HE3aJICXKHO BiJ] HOTO 3MICTy, Ta HE pO3MIPKOBYIOUH HAJl THM, SIK BiH BILUTUBAE HA
CYCIiTbCTBO. BBaXkamu, 1110 JIHMIIE 3aKOHHICTh, K IMiJICTaBa 1 MPUHIIMIT 3A1CHEHHS MIPABOCY /s, BUKITIOYAIIa
MOMUIMBICTE OY/Ib-SIKOTO CYAOBOTO CBaBI/UIA. 3TiTHO 3 KOHIIEIIIIEI0 TIO3UTHRI3MY, TIPABO — I1¢ OyIb-sKi aKTH,
BCTAHOBJICHI JIEP’KaBOIO, HE3AIECIKHO BiJl iX 3MicTy. BinmOyBaiocss OTOTOKHEHHS TIpaBa Ta 3akoHy. [lo3uTnBHE
MPaBO HE MOXE OyTH JOOPUM UM TIOTaHWM, MPABUIIEHUM YH HETPABUWIBHUM, 3pO3YMIJIMM YU HE3PO3YMIIHM,
BOHO € 1 Horo Tpeba moTpumyBartucs. TakuM YMHOM, IO3UTHUBICTH ITHOPYBaJIM NMPUPOIHI 1 MOpabHI Hadana
B mpagi. [IpoTsirom TpuBajgoro yacy 3amepedyBalydl MOXJIMBICTH CYIMIB TAYMAadyuTH 3aKOHU. Bim cymmis
BUMArajiu 3aCTOCOBYBATH 3aKOHH B «JHCTOMY BUTJISII» 0€3 MOCHIaHb Ha iX TIyMAdeHHS Y4 HEOHO3HAUHE
TpaktyBanus [4, C. 155].

Ha nymky 1. berrama, cymoBuit yriisin MOBHHEH IPYHTYBATHCS Ha 4iTKOMY 3akoHi. IIpoGiema ioro
3aCTOCYBaHHS TOJSTAE JIMIIE y TOMY, IO 3aKOHOJABElh CXHJIbHHN HEYIiTKO (OPMYIIOBATH 3aKOH, YUM
KEpYIOThCS CYAi, 3AIMCHIOIOYH TIyMaueHHs 3aKOHIB y CBOIX iHTepecax Ta BO3BEIWYYIOUM CBOE MPABO K
BEIIMKE Ta JOCKOHajde. BiH TOCTpo BHCTymaB MPOTH MiAMIHK 3aKOHY CYIIIBCHKUM TIyMadeHHSM,
HaroJIoIIyBaB Ha HEYXWJIHHOMY IOTPHMAaHHI 3aKOHY 0€3 Oyab-IKOT0 BIAXWICHHS. Y pa3i 3aKOHOIaBUYOl
MPOTAIMHU YW KOJIi3il 3aKOHOJABYMX aKTiB, CYJJsl HE MOXKE 3allOBHUTH BKa3aHI HEIOJIKH BIACHHM
MPaBOTIYMAaueHHsM, a 3000B’s3aHUN 3BEpHYTHCA A0 3aKOHONABLS 13 MPOMO3ULISIMH IIOAO YCYHEHHS
mepomikie [4, C. 157-158]. Itamiiicekuit Mucnurens Yesape Bekkapia BHCTyIaB NPOTH HAIMipHOTO
PO3IIMPEHHS MEK CyIOBOTO YIIIsiTy, BOAUalun y IIbOMY BapiaHT y3aKOHEHOro cBaBiwisi [4, €. 158].

VY nepion opMyBaHHS €BPONEHCHKOTO KOMU(IKOBAHOTO 3aKOHOABCTBA, KO BOHO CITiBICHYBAJIO 3
CHUCTEMAaTH30BaHMUM 1 OIPallbOBAaHUM IOPHCTaMU-BUEHUMH pHMCBKMM TIPaBOM, Jep)kaBa TIparHyia
MaKCHMaJbHO HOTO KOHKPETH3YBaTH, 00 HE JAaTH MOKJIHMBOCTI CyIIsSM 3a CBOIM pPO3CYIOM BHOCHTU B
HBOTO 3MIHM MiJ TPUBOAOM TiaymadeHHs. Tak, aBropu IIpyccbkoro 3emcbkoro ymnoxkeHHs 1774 poky,
TIePECITiAYIOUN METY CTBOPEHHSI SICHOTO 1 JIOCTYITHOTO 3aKOHY 0e3 >KOJIHOT MpOoTaIuHH, HaIalld HEIOMipHO
Ka3yiCTHYHUN XapakTep YKJIaJCHHIO, NETalbHO pErJIaMEHTYBald MICIle KOXHOI IJIOJUHU B JI€PKaBi.
Himenpkwuii nocninnuk . KyHkens xapaktepusyBaB el 3aKOH B SIKOCTI «MOHCTpA, SIKUI BOUBae ayx» depes
WOT0 HECKIHUEHHY Ka3yiCTUKY 1 HOpMH, 110 MO30aBISAIOTh CYAJIB i MiJTaHUX CBOOOAM M. «Bimbreiasm I,
Jatoud J03BiN Ha myOmikamito IIpycchKoro 3arajbHOTO 3€MCBKOTO IpaBa, CTPOTO HAKa3yBaB CYIISM IS
«yHukHeHHs Hamoi monapmoi Hemuocti i cyBopoi kapu Hi Ha KpOK HE BiACTYNAaTH BiJ SICHUX 1 YiTKHX
HOPM 3aKOHY 3 NPHUYUHH YSABHUX (PITOCOPCHKUX MPOCTOPIKYBaHb a00 MiJ MPHBOAOM TIyMadeHHS, IO
BHUIUTMBAE 3 WOTO OYyKBH 1 Iyxy». Y pasi CyMHIBY CyIi 3000B’ si3aHi Oyl MOMABAaTH 3aIlUT IO KOMICIi 10
3aKOHOMABCTBY. Tak, 3eMChKE IPaBO 3a JOMOMOTOI0 Maibke 17 Tucsa maparpadiB, TO3UTHBHA METa SKHX
Oyna 6e3cyMHIBHA, aJie YUCIIO SKUX BUKIUKAE TTOCMIIIKY 3 MO3UIIM ChOTOHINIIHBOTO JHS, HAMArajiocs JaTu
TOYHY BIJNOBiJlb CYIJi Ha KOXHE MUTAHHS 1 TUM CaMHUM 3POOWMTH JUIsi HROTO IO MOXJIMBOCTI 3aiBOIO
npobaeMy TIIyMadeHH». SIKIO K 3MICT 1 CEHC HOPMHU BHUKJIMKAIH B CYIJi CyMHIB, BiH 3000B’ s3aHmil OyB
3BEpHYTHUCS 3a PO3’ ICHEHHSIMH JI0 KOMICIii 10 3aKOHOAABCTBY abo0 10 MiHicTpa roctumii. Lle#t akt Takox
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HaKa3yBaB CYAJSM IPHU PO3IJISIIL CpaB y Cyli He OpaTH JO yBard IyMKY BYCHHUX 1 MOTEPEAHIX CYIOBUX
pimens. OgHAK CymoBa MPaKTUKA IMIATBEPAMIIa aOCYpAHICTh TAKUX HACTAHOB, OCKUIBKU 3’ SCYBajoCh, IO
3aKOHOJABELb HaBiThb NPH BEIUKIA ysABI HE 3MOXKE aHI BUSIBHTH, aHi BPETYJIOBAaTH BCE Pi3HOMAHITTS
mpoOJieM, M0 MOXYTh BUHHKHYTH, aTOMy IIOBHHHO 3aJIMIIUTHCS MiClle B CYyIOBiH NpaKTHIli, 5K
KOHKPETH3y€ 3aCTOCYBaHHS 3aKOHY CTOCOBHO HEIepen0adueHuX OKPEeMHX BHMAAKIB 1 aganTye HOro 10
MiHIHBUX moTpeb cycmiascTsa [7, ¢. 16].

V 1opuanuHiil iTepaTypi iMIepchKOro nepiony mpoodiieMa po3cyay B IpaBO3acTOCOBUIN AiSITBHOCTI
posrisiianacs i B psjai cneuialbHUX poOiT, 1 y BUAaHHAX 3 Teopii (eHUMKIIONexii) mpasa, AEpiKaBHOTO,
[MBUIBHOTO, KPHUMIHATLHOTO TIpaBa Yy 3B3Ky 3 PI3HUMH TIpo0jeMaMHd — PO3YMIHHSIM TIpaBa,
CHIBBITHOIIICHHIM MiX JPKEpeJIaMu IMpaBa, 3aCTOCYBaHHSIM 1 TIIYMA4YeHHSM IIpaBa, MOJOJaHHIM HPOTaInH Y
MpaBi, TEOPi€I0 MOMAUTY BIaJH, CITiBBIIHOIICHHSIM IpaBa i JEpKaBH, BiTHOMICHHIM JI0 IIKOJU “BiTLHOTO
mpasa” ToIIO0. B miToMy MO’XKHa KOHCTAaTyBaTH HETaTUBHE CTABJICHHS IOPUCIPYICHITT IMIEPCHKOTO MEPioay
JI0 171e¥ BUTBHOTO CYIIIBCEKOTO PO3CYIY, MPUINHOIO YOTO € OCOOIMBOCTI IOPUIUTHOI MiiicHOCTI Pociiichkol
imrepii Toro vacy [8, c. 11].

Tak, B pi3HEX cBOiX poOoTax ['.IlleprneHeBnY KPUTHUKYBAB 3acayl CIPABEIINBOCTI 1 JOIIIBHOCTI,
SIKI MOYKYTh 3aMIHUTH TIPHHIIUIT 3aKOHHOCTI B TTPaBO3aCcTOCOBUIN MisUTBHOCTI. BiTacHI mpHYWHA HETaTHBHOTO
CTaBJICHHS /O iJieil CyQAiBCBKOTO pPO3CYyLy B KOHTEKCTI PO3YyMiHHS LIKOJH BIIBHOTO MpaBa (QOpMYIIOE
®. TapanoBcbkuid y cBOil OCHOBHiM mpaui «Exmmkmonexis mpasa». OpHak, HalOUIBII TOCHIJZOBHUM 1
SICKpaBUM KPUTHKOM 116 CYIIIBCEKOTO PO3CYY 1 «BUTHHOTO 3HAXOMKCHHSI IpaBa» OyB BUAATHHUM ITUBLITICT,
Bunyckuuk Kuischkoro Immeparopcbkoro ymisepcutery CB. Bomomummpa — WM. TTokpoBChKmi, sKuii
BiZICTOIOBAB CBOIO TOUKY 30Dy Maiike IBaalATh pokiB. ITopsia 3 mpod. M. [TokpoBCHKMM HEraTHBHO CTABUBCS
JI0 MPOOJIEMAaTUKU PO3CyAy 1 oauH 3 (HYHIATOPIB IOPUANYHOI repMEHEBTHKN €. BacbKOBCHKHI, BKA3YIOUH,
Ha TPOTAIMHK y TIPaBi 1 Te, IKUM YHHOM IIi IPOTAJIMHA MOXYTh OyTH ycyHewi [8, ¢. 11-12].

[IporomnomieHHs IOPUAUNIHOTO MO3UTUBIZMY OCHOBOIOJIOKHOIO Tediero XIX CTONiTTS mpu3Beso 10
BU3HAHHS 3aKOHY €IUHUM JDKEpelioM MpaBa. Pocilichki BYeHI KPUTHYHO CTAaBHIIUCH IO 3aCTOCYBaHHA
MIPUPOTHOTO TIpaBa, 3a3HAYAIOUM, IO 32 BIACYTHOCTI MO3WUTHBHUX HOPM TIpaBa, HAJaBaTH POCIHCHKUM
CYAISM MOKJIMBICTH 3BEPTATHCA 10 MPHUPOJHOTO IMpaBa HEOE3NEYHO, OCKIIBKH HEMAa€E €IMHOTO CIiJIBHOTO
KPUTEPIIO CIPaBEATUBOCTI, @ HOPMH MPUPOJHOTO MPaBa HE € YiTKO BU3HAUEHHMH, IO CHPUSIE TTOMHUPEHHIO
cyxosoro cBasimms [4, €. 171].

TakuMm 4MHOM, JOKTPUHA IMIEPCHKOI IOpPHCIpPYAEHIIl Oyja HEOJHO3HAYHOIO B OLIHII (peHOoMeHY
JqucKperii. bynu aBTopH, siKi HETaTUBHO CTABIUIUCS JIO CYAMIBCBKOTO PO3Cyny, ajie Oyiau ¥ MPUXUIEHUKH
nokTpuHH muckpenii. Ha gymky I1. JIroGaiHCHKOTO, Taka MOISPH30BAHICTh BITHOIICHHS JO CYAIIBCHKOTO
po3cyay oOyMoBJieHA 3MINTyBaHHSAM IOHATH AWCKPEIlii 1 CBaBi/UISL, MO OYyJI0 XapaKTepHUM HE TiIIbKH IS
BITYM3HSIHOTO IIPAaBO3HABCTBA, aJie i 3aximHoeBponeicyKkoro [8, ¢ 12].

Iepion XVIII- XIX cromitTss XapakTepu3yBaBCsi IOCWICHHSM pOJi TO3WTHBI3MY Ha (oHi
OYpXJIMBOTO PO3BUTKY KAIITATICTAYHUX BiTHOCHH, MAaCOBHX BIIKPHUTTIB y HayIli Ta TEXHIII, IO CHPUSIN
palioHaTbHOMY TOSICHEHHIO TPUPOAHOTrOo mpasa. [Ipu 1bOMy MPIOPUTETHUMHU OyJIHM €THUYHI TMOCTYJIATH,
MOpajbHI 3aKOHM Ta IMIIEPATHBH, S$Ki JOTMIOBHIOBAJIM TO3WTHUBHE IPaBO, IO CIPOCTOBYBAJO HOTO
HECIIPOMOXKHICTh PETYJIIOBAaTH CYCIIUIbHI BIJHOCHHHM. ICHYBaya JIAIe anpiopHICTh MPUPOIHOTO TpaBa, SKY
3BOJWJIM JIO MOpaJi, BIAKHOAIOUW HOTo MeTadi3udHy OCHOBY . KOHIIEHINiS MO3MTHBI3MY HamoJsraiza Ha
0OMEKEHHI CyJOBOTO YITIAAY paMKaMH 3aKOHY, Y 3B’ 3Ky 3 UMM CyIJs MailKe HE 3aCTOCOBYBaB IPUPOJHE
npaBo. Ilpupomne mpaBo 3Boamiiocs A0 (GOPMYBaHHS y CBIIOMOCTI CYIJi IMPaBOBUX iJcalliB 3 METOIO
HaJIE)KHOTO OOTPYHTYBAaHHS [TO3UTHBHOTO MPaBa, 0, Ha MEPEKOHAHHS MO3UTHBICTIB, HE MOTJIO [TO3HAYUTHUCS
Ha 3MICTI yXBaJIFOBaHOTO cyzeto pimreHHs [4, . 159-160].

3HayHUH BHECOK Yy PO3BHUTOK imed mpupoanHoro mpasa 3pobuB Emmanyin Kant. B ocHoBi ioro
BUCHHS JIS)KaB KaTCTOPUYHUHM IMIIEpPATHB, SKWAW TOJATaB y MOPAIBbHIH aBTOHOMHOCTI OCOOWCTOCTI, Ii
a0COJFOTHIM CaMOIIIHHOCTI, ii 3/TaTHOCTI CTBOPIOBATH JUIsl ce0e 3aKOHU, 3HATU CBili 00OB’ 30K Ta OCOOUCTO
BUKOHYBaTH Horo [9, €. 130-131].

®dinocod HamoIATaB HA 0OMEKEHHI CYOBOTO YITISAY paMKaMmu 3akoHy: «HOpHCT mrykae 3aK0HH, SIKi
rapaHTylOTh NOTPUMAaHHS TIpaB, HE 3a CBOIM YIJISAOM, a 32 OOHApOAYBaHWUM 1 CAaHKIIOHOBAaHWUM BHIIIOIO
BIIQJIOI0 3i0paHHSAM 3aKoHIB. Bijg HHOrOo HE MOXKHA IO CIPABEUIMBOCTI BUMAaraTté JOKa3y ICTHHHOCTI Ta
MIPaBOMIPHOCTI ITUX 3aKOHIB, TAK CaMo, 5K 1 3aXHCTY BijJ BHCIIOBIIOBAHUX PO3yMOM 3aIllepEUYCHb MTPOTH HHUX.
Tinpku TIOMOKEHHS 3aKOHY BKa3yIOTh, IO BIAMOBIAE MpaBy, a MUTAHHS MPO TE€, UM BiANOBITAIOTH MpaBy
cami 3aKOHH, IOPUCT IIOBHHCH BiJIKMHYTH SK HEKOPEKTHE. be3riy3no yXWwiaTucs Bif MiAHOPSAKYBaHHS
30BHIITHIHM 1 BUIIHA BOJII 3aKOHOJABIIS HA Tiil IMiJCTaBi, 0 BOHA HIOWTO HE BIJNOBia€ PO3yMHOCTI. AJDKe
CTaTyC 3aKOHOJIABIIS IOJIATAE caMe Y TOMY, IO BiH HaJa€e CBOIM IMiIaHUM IPaBO CYAHUTH PO CIYIIHICTH 1
HECJIYIIHICTh HE 3a IXHIMU BJIACHUMU MEPEKOHAHHSMU, a BiJIIIOBIJIHO NI0 NPHUITMCIB 3aKOHO/ABUYOi BIAJIH.
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OO0O0B’ sI30K IOPHUCTA TIOJIATAE JINIIE Y TOMY, IIT00 3aCTOCOBYBATH YMHHI 3aKOHU W HE TOCIIHKYyBaTH TOTO, YU
moTpeOyIOTh BOHU BIOCKOHAIEHH» [4, €. 161-162].

s Terenst 3acTocyBaHHS 3aKOHIB Ta PO3B’ A3aHHS KOJNi3il HEMOXXJIHMBE 0e3 3BEpPHEHHS J0 PO3YyMY
CyA.i, aJke B IHIIOMY BUIIAJIKy 3aCTOCYBaHHS 3aKOHIB IIEPETBOPUIIOCH OH y Jemio MexaniuHe. OHak, sIKIIOo
FOPHUCTH XOUYTh MOKIHIUTH 3 KOMI31SIMH IIJITXOM MTOKJIAIEHHS Ha YT CYIAl BCIX TUTaHb, TO TAKWA BUXIJ €
3HAYHO TIPIIAM BiJl HEJIOJIKIB, SIKi CYs MMOBUHEH YCYHYTH, OCKIJIPKH KOJIi3is TAKOXK IMpUTAaMaHHa TyMITi Ta
CBIIOMOCTI CyJji, TOII SIK HECBiZOME pillleHHs B3araji Oyio O cBaBinbHHUM. BueHuil OyB NMpUXHIBHUKOM
3aKOHY, SIKUM 3000B’ I3aHUIA KEPYBATHUCS CYIIs, HE 3aepeUyOur IPH bOMY Cy0’ €KTHBHOTO TOTJISIAY CYIIi
[4, c. 166].

Tpakryroun Eprnixa cboroasi, 3aralbHUMH O3HaKaMHd CBOOOAM CYAMIBCBKOTO PO3CYINy MOXHA
BU3HAUUTH. MO-TIepIe, cBoOOAy cyaai y BUOOpi, TOOTO ii TBOpUMiA XapakTep; Mo-Apyre, BiAHOCHICTh TaKOl
cB00OH, 1i 0OMEXKEHICTh IPABOBHMH HOPMaMH, MO-TPETE, BIAMOBINANBHUN XapakTep cBoboan. Came Taka
Tpiaja O3HaK CBOOOAM CYAIIBCHKOTO PO3CYHY <«BHOIP-TBOPUICTH-BiAMOBIAAIbHICTE» NO3BONUTH CYAJI HE
MPOCTO MEXaHIYHO 3aCTOCOBYBATH MPaBOBI HOPMH, ajieé i BUPILIYBAaTH CHOPH 3 TOYKH 30py PO3YMHOCTI,
CIIPaBEJTMBOCTI, JOMUIBHOCTI Ta «IyXy IIpaBa», CTaHE 3alOPYKOIO MPABOCYIHOTO PIIlICHHS, B SKOMY HE
CTIIBKH CTBEPIKYIOThCS a0COJIIOTHI IIHHOCTI, OYTTS SKHX HEMOXIIHMBO JOBECTH 5K (aKT, CKIIbKH
BUPAXA€ETHCS NEPEKOHAHHS CyAMi B TOMY, IO O€3 TaKuX WIHHOCTEH CBIT He 34aTHUH [0 MOpPajJbHO
BHIIPABIaHOTO iCHYBaHHS 1 MopaibHOro oHoBienns [10, ¢. 167].

BucHOBKHM Ta mepcneKTHBHM MOAAJBLIIOTO JOCHiT:KeHHsl. TakuM YWHOM, CYTTEBHMH BIUIMB Ha
CyAniBchkui po3cyd B mepiong Hosoro wacy, IIpocBiTHuuTBa, BimpomkeHHS Manu PO3BUTOK MPHUPOTHO-
MPaBOBOI Ta MO3UTHUBICTCHKOI KOHLIEMII MPaBOPO3YMiHHS.

[Momanbiinii PO3BUTOK iCTOPHKO-TIPaBOBOI AyMKH Ta (istocodii mpasa, X BIUIUBY Ha CYAIIBChKHIA
PO3Cyl MOXKE CTaTH NPEAMETOM HACTYITHUX JTOCIiIKEHb.
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KpaBuyk H. HcTopuko-npaBoBasi XapaKTepHCTHKA cTaTyca cy/eil U cy1e0HOr0 YCMOTpeHus B
nepuoa Hosoro Bpemenn. KirroueBoil 3amadeil rocylapCTBEHHBIX OPraHOB B COBPEMEHHOM IPaBOBOM
TOCy/IapCTBE SIBIIICTCS 3alllUTa MpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB YEJIOBEKAa W TPAXKIAHWHA, TIOATOMY C
MOMOIIBI0  HAIIMOHABHOTO 3aKOHOJATENILCTBA TOCYIApPCTBO MBITACTCS  CO37aTh COOTBETCTBYIONIYIO
CyIeOHyI0 CcHCTeMy, KOTopas OBl CIIOCOOCTBOBajia peaau3alliy IOCTABJICHHOW 3amaud. BmecTte ¢ Tem,

21



Icmopuxko-npasosuii uaconuc. — 2019. — N 2 (14)

cyaeOHasi cucteMa JIOOOro TocyaapcTBa (GoOpMHpYETcs HE TOIBKO HA OCHOBE COBPEMEHHOTO
3aKOHOJATENBHOTO YPeryJupOBaHHsA, HO M C HCIIOJIB30BAaHHEM HMCTOPUYECKHUX HapabOTOK, KOTOpHIC
¢dopmupoBanuck Bekamu. [lanHoe nccienoBaHue 00ycIOBIMBAETCS HEOOXOAUMOCTHIO UCTOPUKO-TIPABOBOI
XapaKTepUCTUKU TPOOJIEMBI CYIEHCKOr0 YCMOTPEHHS M TOATOTOBKM HA 3TOH OCHOBE PEKOMEHIAIHH,
KOTOpBIC MOTYT HMETh 3HAa4€HHE /I JaIbHEHIIEro COBEPIICHCTBOBAHUS MPAaBONPHUMEHHTEIBHOM
AeaTenbHOCTH. [N JOCTIDKEHHS YKa3aHHOW IeNM B IIPOILIECCE MCCIEOBaHMS OBLIM MPOAHATN3HPOBAHEI
(akTOpBl, KOTOpBIE BIMIM Ha CyAeOHOE YCMOTpEHHE M OCOOEHHOCTH BBIHECCHHUS PEIICHHUs] B TEPHOA
HoBoro Bpemenu B ctpanax EBpombl. CrenaH BBIBOJ O TOM, YTO CYIIECTBEHHOE BIMSHHUE Ha CyJeiickoe
ycMotpenue B iepuon Hosoro Bpemenw, IIpocsemenus, Bo3poskaeHus oka3plBano pa3BUTHE €CTECTBEHHO-
MPaBOBOM M MO3UTUBUCTCKOHN koHuenuuii mpasononumanus. [lepuon XVIII- X1X BexoB xapakrepuzoBancs
YCUJIGHHEM POJIHM MO3UTHUBH3Ma Ha (GoHEe OypHOTrO pa3BUTHA KAlUTAJIMCTUYECKUX OTHOLICHWUH, MAaCCOBBIX
OTKPHITHH B HayKe M TEXHHKE, KOTOpBIC CIIOCOOCTBOBAIM PAlMOHAIBLHOMY OOBSCHEHHIO €CTECTBEHHOTO
npaBa. IIpm 3TOM THPHOPUTETHBIMU OBUTH STHYECKHE ITOCTYJIAThl, MOpAJbHbIE 3aKOHBI W MMIICPATHBHI,
KOTOpblE JOMOJHSJIM MO3UTUBHOE TMPaBO, ONPOBEPrajiaCh €ro HECOCTOATENBHOCTh PEryIHpOBaTh
o0mecTBeHHBIE OTHOIIECHH. [IpoBO3rianenne I0puANIECKOro MO3UTHBU3MA OCHOBOIIOIATAIOIINM TeUYCHUEM
XIX Beka mpuBeNO K NMPHU3HAHMIO 3aKOHA €AMHCTBEHHBIM HMCTOYHHKOM IpaBa. KoHIENIws Mmo3UTHBU3MA
HacTaWBaJla Ha OTPAaHUYCHUHU CYACOHOTO YCMOTpPEHHs paMKaMH 3aKOHa, B CBSI3U C YeM CYIbsl MOYTH HE
MPUMEHSIT ECTECTBEHHOE MPABO.
KaioueBble ciioBa: craryc cyzael, cyneOHOe yCMOTpEeHNE, TO3UTHBU3M, €CTECTBEHHOE TIPABO.

Kravchuk M. Historical and Legal Characteristic of the Judges’ Status and Judicial Discretion in
Modern Times. The principal objective of public authorities in the modern states ruled by law is to protect
the rights, freedoms and legitimate interests of the individual and citizen. That is why, with the help of
national legislation, the state is trying to create an appropriate judicial system that would facilitate the
accomplishment of this task. The judicial system of any state is formed not only on the basis of modern
legislative regulations but also relying on the historical background knowledge accumulated over the
centuries. The goal of this research is to provide a well-grounded historical and legal description of the issue
of judicial discretion and thus create a basis for recommendations that may be important for further
improvement of law enforcement. To achieve this goal, the study focused on revealing the factors that
influenced the judiciary and peculiarities of the adjudication in European countries of Modern Times.
Conclusions of the study clarify that the development of natural law and the concepts of legal thinking had a
significant influence on judicial discretion during the period of Modern Times, Enlightenment, and
Renaissance. The period of the XVIII-XIX centuries was characterized by the strengthening of the role of
positivism on the background of the rapid development of capitalist relations, mass discoveries in science
and technology, which contributed to the rational explanation of natural law. At the same time, the priority
was ethical postulates, moral laws and imperatives, which complemented the positive law, which denied its
inability to regulate social relations. The proclamation of legal positivism as the fundamental current of the
nineteenth century led to the recognition of the law as the only one source of law. The concept of positivism
insisted on limiting judicial review be the law, so natural law was not almost applied by judje.

Key words: status of judges, judicial discretion, positivism, natural law.
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