PO3LJ1 V. MizknaponHe naykoBe criiBpodiTHunrso. 1(3), 2014

oppose the royal power, were simply forgotten. &kiiabelongs to the last who at the beginning &f &cientific
search became the main researcher and critic déanganism studies. While working in the Warsawvensity he
investigated the problems of the state and law. Most attention was devoted to the theory of natiana. The
scientist came to a conclusion that the oldest@adnahe science of law is the school of natuaaV.| The supporters of
this school were in all historical epochs. The aif@oside is positivism. The natural law must becpiwed as an idea
of law, as a transcendental idea of law experieAceording to the idealism, the essence of theisamot the force, not
the power, not the interests, not the compulsioi the freedom. In accordance to V. A. Savalskil#heis not the part
and continuation of nature, but it is the part wfure, social phenomenon.
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Formulation of Scientific Problem and its Meaning.The Polish law explicitly stipulates that «No
one who is suffering from a mental iliness or merggardation can marry» (Art. 12 § 1, the firshisnce,
FGC). However, if the psychological or physicaltstaf the person does not endanger the marriagjeeor
health of any future offspring, and if the persenmnbt totally incapacitated, the court may autletize
marriage (Art. 12 § 1 the second sentence, FGChatWhcrucial here is the court’s decision and leesé
grounds a marriage with a mentally ill person carabthorized.

The present-day worldwide psychiatric classificasigdDSM-5 and ICD-10) no longer use the term
«mental illness» yet it is still present both ie tlexts of legal acts and in medical literatureothbn Poland
and in other countries. A mental illness (psychosdraditionally defined as a mental disordemihich
there are delusions, hallucinations, consciousdessders, acute emotional disorders and mood @&sang
concurrent with disorders of thinking and completivaty [11, p. 526]. The typical and at the sarimaet
most frequent diseases include: schizophreniactafée disorders (formerly: manic-depressive illness
cyclophrenia) as well as various delusional disg@rmerly: paranoia) and hallucinoses. In castiraon-
psychotic mental disorders comprise — apart fromntaderetardation (according to contemporary
classifications: intellectual disability) — neuresand other neurotic disorders (e.g. adaptatiocticees), a
part of psychosomatic disorders, the majority afamic syndromes, personality disorders, dependence
alcohol and other substances, and some psychosdisoatlers [11, p. 526]. Disorders of this kindcept
mental retardation, do not constitute a marriageement.

The Basic Material and Justification of the Results of the  Study.
According to the above-cited provisions, the impasfit of mental illness or mental retardation (like
impediments of age or affinity) is a relative magé impediment, i.e. one that can be removed by
dispensation or permission by the court [9, p. 218}. The condition for issuance of such authordrain
the case in question is the assessment that trecphgtate (health condition) of the mentallypirson or
the psychological state of the mentally retardexb@® does not endanger two values: a) marriagbed) t
health of any future offspring.

The doctrine assumes that a mental illness or mestirdation endanger marriage «if they prevent
the fulfillment of the roles and functions by th@osses that characterize socially average marriagesin
particular they prevent the development of a lgsspiritual, physical or economic bond». Of sigrafit
importance from the standpoint of this conditionalso the personality of the other prospective sppu
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especially his/her attitude to the mentally ill mentally retarded prospective spouse. «Speciafjlihss
required when assessing the situation in which hottspective spouses are mentally ill or mentally
retarded» [8, p. 90; 10, p. 215].

The term «the health of future offspring» lege d@tinguente refers both to the state of mental and
physical health [8, p. 90]. The Supreme Court (aftee SC) expressed a view that the phrase «endémge
health of any future offspring» should be interpdenot only from the standpoint of the possibilitfy
passing on a mental illness to any future offspbogalso from the standpoint of whether the psiadioal
state (mental condition) of a particular personsdoet prevent the correct upbringing of children in
accordance with the accepted rules, and the ereofiparental authority in general (the SC decisibr29
December 1978, Il CR 475/78, OSP 1980, no. 7-& itd1). This interpretation of the wording «endange
the health of any future offspring» does not appeame accurate because, in view of the genetic
determinants of mental illnesses, it effectivelgy@mts the court’s authorization of the marriagantgd to a
mentally ill person since there is always a po#igfhof passing on a mental iliness to any futufisgring.

For example, the risk of falling ill with schizomwmia in the lifetime of relatives within the firdegree of
consanguinity ranges from 3% to 17% (with a ca.risof falling ill in the general population) [, 45].

The doctrine emphasizes that neither the birthhefdhild in a relationship between persons one of
whom is suffering from a mental illness or menttiardation, nor the woman’s pregnancy resultingnfro
this relationship, nor the de facto permanent i@tahip existing between the parties for a longetivan be
an argument for the court to grant marriage pelions a mentally ill or retarded person [9, p. [L8Ris
also difficult to concur with this view. The foregg circumstances should unquestionably be takem in
consideration, particularly pregnancy or the batfa child. These circumstances make it entireiphess to
investigate the possibilities of passing on a nighitess to the offspring (because the offspriag lalready
been born anyway), and with the absence of othreattio the health of the offspring they (circumsts)
may and should counterbalance the threat to theiagar as the circumstance preventing issuance of
authorization to enter into marriage. The de fgsomanent long-lasting relationship between théigsais
testimony to the formation of lasting ties, at teg@iritual and physical, and thereby to the absaidhreat
to the marriage, stemming from a mental illnessiental retardation.

To assess whether at the moment of entry into agerithe person concluding the marriage is
suffering from a mental disease in the meaning if 22, FGC, his/her overall state of mental He#t
what matters rather than his/her condition at itine of entering into marriage (cf. the SC decisia8 July
1967, | CR 43/67, OSN 1968, no. 2, item 28). Memliskases have their dynamism manifesting in the
alternating periods of exacerbation and remissidre remission condition does not mean the absehce o
iliness, and consequently, of a marriage impedimeven if no disease symptoms are found. On theroth
hand, the fact of falling ill with a mental illnegsthe past is not tantamount to the existenca wlarriage
impediment for life and the necessity to obtain¢hart’s permission. The assessment of whethepdhson
who suffers from a mental illness but has no disegsptoms at the moment should be regardediaslié
meaning of Art. 12, FGC, depends on the circumstsraf a particular case [10, p. 213; 6, p. 80th#
person suffering from a mental iliness has recavdoethe extent that his/her behavior or mind doets
diverge from the mind and behavior of an averagege and furthermore, if there are grounds to kmiec
that this state will not change (either at all bleast in the near future), then it cannot be meslithat there
is a marriage impediment specified in Art. 12, F&@ that court authorization to marry is necesgzrythe
SC decision of 2 February 1968, | CR 650/67, OSBB190. 10, item. 172).

It should be emphasized that the authorization ofiaariage is not required for the person who
suffers from mental disorders other than a mefitedds or mental retardation (this position waztaky the
SC in the judgment of 13 March 1974, Il CR 42/74ND1975, no. 1, item 14; and a different one -hin t
grounds for the resolution by seven SC justiced bfay 2002 , 1l CZP 7/02, OSN 2003, no. 1, itemA)
different view — presented inter alia by K. PiasgBkp. 89-90] and J. Winiarz [9, p. 179] — woulekan the
adoption of the intensive interpretation of Art E&C, which would be in evident conflict with thées of
favor matrimonii and exceptiones non sunt extendendO, p. 211].

If a mentally ill or mentally retarded person ishgaetely incapacitated, he/she cannot seek court
authorization to marry. Total incapacitation isadosolute marriage impediment which cannot be rechbye
way of dispensation. (Art. 11 § 1, FGC). Howeveart@al incapacitation is not in itself a marriage
impediment, and if its cause was other than a rheltass or mental retardation (alcoholism or drug
addiction), it is not necessary for the prospecspeuse to seek court authorization to marry [1214].

The authorization to enter into marriage by a mgntth or mentally retarded person is decided by
the court at the request of this person in a nigidus procedure (Art. 561 § 2, CCP). Before givin
decision the court is obliged to seek the opinibaroexpert physician, if possible a psychiatidbreover,
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the court is obliged to hear the petitioner andpgbeson with whom the marriage is to be concludedi,
should the need arise, the family and friends efgarsons intending to marry (Art. 561 § 3, theoedcand
third sentences, CCP). The court may also ordecthurt custodian to conduct a community interview
order to determine the living conditions of thequers seeking authorization to marry (Art. 561-1P¢.Gn
the decision to authorize the marriage the couecifies the person with whom the marriage will be
concluded (Art. 561 § 3, the first sentence, CCP).

The existing legal solutions are differently assdsdy those studying the problem.zlieta
Radziszewska (physician and Member of ParliamerthefSejm of the 3rd, 4th, 5th, 6th and 7th terms;
between 2008 and 2011 secretary of state at thmePMinister's Chancellery and Equal Opportunities
Ombudsman; since 2014 Vice Marshal of the 7th-t8aym) criticizes them, contending that they result
«the heads of the registry offices, rather thartatec assessing the state of health of citizenis thie full
sanction of the law». She cites the example of ebw$ authority in practice by registry office eoyses
and recommends that the provisions in force shbeldamended: «Katarzyna is suffering from infantile
cerebral palsy. In March she wanted to concludeaeriage with her fiancé. The employee at the Regist
Office in Warsaw’s Praga district refused to mangr to the man. Paresis of the hands, confinenceat t
wheelchair, and indistinct speech as well as tfarimation in the medical certificate that she sidtefrom
depression after the death of her parents werededdy the registrar as symptoms of a mentalsh®ne
which prevents the conclusion of a marriage. Algiio not a psychiatrist, she made a medical diagresi
erroneous and damaging. But this action of thestggbffice employee was connected with outdated an
discriminatory provisions of the Family and Guardihip Code (FGC).

Since 1964 the Code stipulates (Art. 12) that amysuffering from «a mental illness» or «mental
retardation» can not marry. They court may autleottdis person to enter into marriage only if his/he
«psychological or physical state does not endatigemarriage or the health of any future offspringsd
the person «is not totally incapacitated».

The FGC has been amended many times since the $86@sis provision has not been altered. In
practice, therefore, a decision whether a persoon wis suffering from a mental illness or mental
retardation» can marry is taken by the registricefemployees. The ultimate decision obviouslysresth
the court but this takes time and the persons Bpédn the law are exposed to stress and stigaidiz. Ms.
Kasia Barszczewska, while not suffering from a rakiilness or mental retardation, was authoritdyive
pronounced to be so.

At the same time, great progress has been madsychigtry and psychology over the last fifty
years. Experts emphasize that — in light of predagtknowledge — the meaning of the term «mentalthe
is vague, fluid, and ambiguous. Today it means s$oimg entirely different from what it used to demot
Many healthy people have so-called psychiatricagfgs. Many of them also have to contend with greate
lesser psychological problems in different periaristheir lives. Consequently, it is often difficulb
ascertain if a condition is chronic. The term «raémetardation» is likewise out of tune with theetwy-
first-century medical reality.

Not all Polish experts of the Civil Law CodificaicCommission are convinced by these arguments,
however. | found this out painfully when over thestl two years | tried, as the Equal Opportunities
Ombudsman, to make them amend this unfortunatagioovin the FGC. The lawyers are still intransigen
in their position, which should not be surprisimgce the Law Codification Commissions in Polandénawt
consulted their decisions with psychiatrists sid@32! That is probably why our lawyers tell me that
«mental retardation» in any form means the lackeghl capacity to marry, whereas our Constitution
explicitly stipulates that the family, maternitydapaternity are under legal protection of the Répudf
Poland...

In Poland it is not obligatory (fortunately) to apre-wedding examinations. It is not the heads of
the registry offices who should certify someonefsychological state or mental retardation» based on
someone’s external appearance or behavior (theyotdoisually have any other grounds at their disposa
Although they should ask the court to decide wherdubt, yet, as the case of Ms. Barszczewska has
regrettably demonstrated, officials are not paléidy prone to interpret doubts in favor of theug spouses
in such situations.

| have repeatedly consulted representatives ofrtbeical profession, and of the organizations that
take care of the intellectually handicapped abbeatguestion of amending this unfortunate provisiothe
FGC. In their opinion, the current wording of tlpiovision should be immediately altered so thatould
not be discriminatory because it directly affectsnan dignity and civil rights. Moreover, this prexn
raises serious doubts about its constitutionalityope that after the conference «Marriage notfti» the
arguments presented by eminent psychiatrists, celinpsychologists and by representatives of non-
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governmental organizations dealing with these issud finally convince the legal circles to ametids
provision. I'd like to believe it will happen sodrl3].

E. Radziszewska tried to have the provision of 228 1, FGC, amended for several years. In late
2009, the Ministry of Justice, to which she madeeguest, decided, however, that the request was not
sufficiently justified. In April 2011 she requestedveral institutions, inter alia the CommissiofwerCivil
Rights, to examine the provision. On 8 June 2011R&dziszewska organized in Warsaw the advertised
conference «Marriage not for all?» — The Family &uhrdianship Code wrongs persons «suffering from a
mental illness or mental retardation» — as stigaldiy Art. 12, FGC». It was attended inter aliashgte
secretaries, medicine, psychology, and law profssae well as by representatives of non-governrhenta
organizations for the protection of human rightgémeral and of disabled persons [14].

In the opinion of the National Consultant in Pswthj, Prof. Marek Jarema, the FGC provision in
guestion «stigmatizes and excludes a certain gobpprsons». He emphasized that «this is grounditess
the medical standpoint» [15].

A similar opinion was expressed by President of Rloéish Psychiatric Association, Prof. Janusz
Heitzman: «The law like that doewt serve the people; it does not take into accountpttogress in
medicine over the last sixty years (...) The usehef term «mental illness» causes lawyers to appyy an
interpretations. (...) This is unconstitutional anscdminates the ill persons» [15].

In contrast, the Minister of Justice’'s Civil Law dification Commission secretary Robert Zegadto
estimated that «complete relinquishing of the adrdaf whether persons suffering from mental illressan
marry would be too hasty». In his opinion, «to @misto the conclusion of a marriage that would be
subsequently annulled would be even worse thanaadhereof». He emphasized that at present thistrgg
office employees can request the court to invetigdnether disabled persons can marry; this awhton
can be also requested by the interested partigk. [1

President of the Friends of Integration Associgtieiotr Pawtowski in turn pointed out the diversity
of situations. «How should a Down patient behavé@»asked. «These persons are unable to copeheith t
burden associated with marriage» [15].

A view entirely opposed to that of E. Radziszewskadvanced by A. Zielonacki, who, like the
Equal Opportunities Commissioner, criticizes thereot regulation in force, whose consequenceshae t
«in practice, whether a person suffering from a taleiliness or mental retardation can marry will be
decided by the head of the registry office, i.pesson hardly ever having medical education». $tate of
affairs, in combination with the fact that the termmental illness» and «mental retardation» areesand,
consequently, it is «not always (...) easy to asoemdnether a person’s psychological state deviatiom
the normal is already a mental iliness» — lead&iélonacki to entirely different conclusions, howevHe
demands obligatory premarital examinations for pwgre! «Because medical pre-wedding examinatioas ar
not obligatory, he argues, the evaluation by tredtad the registry office whether a person integdmenter
into marriage is suffering from a mental illnesswental retardation may be wrong. Art. 5, in tuhligates
the head of the registry office to turn to the ¢ponly if there are any doubts, to decide whetiter
marriage can be concluded. There are many cases ivhe difficult to ascertain, based on a person’s
external appearance or behavior, that s/he is iheiltaor mentally retarded. In all these cases fterson
suffering from a mental illness or mental retardatwill be able to marry without any hindrance. Tdmdy
rational solution, therefore, with this prohibitibeing maintained, would be to impose the dutyaeehpre-
wedding examinations. It appears that the elimimatbf this prohibition will not adversely affecteth
significance of marriage and the good of the famitgluding the good of the children. The functimfrthis
prohibition would be exercised by provisions prafiily entry into marriage by totally incapacitated
persons, and by provisions on defective declaratadrintent when concluding the marriage (with extpo
the conscious declaration of intent to enter ingwital union)» [5, p. 64-65].

In practice, the person suffering from a mentaheis will request the court to authorize the
conclusion of the marriage only when s/he is paribapacitated or when the head of the registriceff
refused to accept his/her statement on enterimognitarital union (Art. 5, FGC) [10, p. 216; 6, p]8Ihere
are thus frequent cases of solemnizing the marr@ga mentally ill person without a required court
authorization since the fact of the prospectiveusposuffering from a mental illness, unlike thet fat
suffering from mental retardation, is not alwayssyedo diagnose (especially by a non-physician);
consequently, the marrying authority may not suspkat there is a marriage impediment, and will
solemnize the marriage.

Entering into marriage by a mentally ill or menyaiktarded person without court authorization
provides grounds for its annulment.
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Either of the spouses may claim the annulment wfeaiage on the grounds of a mental iliness or
the mental retardation of one of the spouses (&t8 2, FGC), an action for an annulment may be als
brought on general principles by a prosecutor (22, FGC). The time when the health condition & th
spouse should be assessed is the time of conclogite marriage. If the spouse was healthy at tilag
and fell ill with a mental disease during the mag#, it is not possible to annul such a marriage.

A mental illness cannot also be claimed when thigsa with the court’s consent, enter into the
marriage despite the spouse’s iliness. It is atdgnossible to annul a marriage after the illndgb® spouse
has ceased (Art. 12 § 3 FGC). Therefore, eventiia@time of concluding the marriage one of theusps
suffered from a mental illness, and the court dilaonsent to his/her marriage, the court will aobul the
marriage if, when the case is decided in court (wtiee decision is pronounced), the spouse no longer
suffers from the illness. The opinions of experygpbians will be of crucial significance in decidithese
problems.

It should be emphasized that even a continuing ahetihess does not always result in the
annulment of a marriage. Even if the illness hatsceased, the court does not have to comply Wwétckaim
if it finds that the psychological or physical staif the spouse does not endanger the marriadpe dretalth
of any future offspring. Admittedly, the provisiostipulate that this evidence constitutes the grsuior
obtaining the court's permission before concludangnarriage. Judicial practice has shown that these
circumstances are also taken into account in theiaga annulment proceedings . The court will digran
annulment action, especially when the mental irfess not impeded the correct functioning of theriage
for many years, and a medical opinion will confitimat the defendant is able to perform parentaltfans.
Furthermore, the court will also take the healtlihef future offspring into account: it will considehether
there is a risk of passing on the mental illnesary possible offspring, and also whether the didanhis
able to exercise parental authority. The mentaédb has to be confirmed by an expert psychifit6ét

The court, when ruling in the proceedings to armalarriage on the grounds of the impediment of a
mental illness or mental retardation, is bound bwadid court decision issued in the non-litigious
proceedings to authorize a marriage to be entettecbly a person suffering from a mental illnessnaental
retardation [8, p. 91].

When annulling a marriage, the court also decidestler and which of the spouses entered into
marriage in bad faith. A spouse, who at the tim¢éhefmarriage was aware of the circumstances Igadin
the annulment, is considered in bad faith [16].

As has been said above, mental disorders otheratin@ental illness and mental retardation cannot in
themselves constitute the grounds for the annulnoénd marriage. They may, however, lead to the
annulment of a marriage under Art. 11, FGC, if thegre the cause of a judgment on total legal
incapacitation. Under the circumstances of a specdse, they may also lead to the situation inctvia
person was unable to consciously express his/bemtion under Art. 15t § 11, FGC, which also cdngtis
the grounds for the annulment of a marriage [1Q14].

A marriage entered into by a mentally ill persotheut court authorization can be validated. [12, p.
67] In this case, validation means the impossibiit annulling a marriage. The circumstances véidpa
marriage concluded against the provision of Art.812, the second sentence, FGC, is the cessatitire of
illness. This means that despite ascertainmentroéatal iliness at the time of marriage and thesabs of
the court’s consent to the conclusion of a marridgeannot be annulled when the illness has ceafted
the wedding.

In contrast, a marriage entered into by a mentaligrded person cannot be validated because mental
retardation is by nature a permanent conditionrleaer ceases [10, p. 219].

The subject of doctrinal controversies and divecgenin judicial decisions was the question of
validation of a void marriage by obtaining (in niiigious proceedings) the court’'s authorization to
conclude a marriage ex post, i.e. after it hasadiyebeen concluded. Four different stances werentak
this issue:

1) authorization to conclude a marriage ex postin-litigious proceedings is possible at any time;

2) authorization to conclude a marriage ex posgiissible, but after a marriage annulment action
has been instituted, non-litigious proceedings eamag the authorization are no longer availaltes(ich
cases the procedural court decides by itself wielieee were grounds for the authorization of naaye);

3) authorization to conclude a marriage ex posinsdmissible; however, when a marriage
annulment action has been instituted, the courtméxag the claim should decide whether there were
grounds for authorization of the marriage, anthéfy are confirmed, should dismiss the action;
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4) it is not admissible either to authorize a nage ex post in non-litigious proceedings or to dieci
whether there were grounds for the authorizatiainduthe proceedings in marriage annulment cagés .
217-218]

Authorization to conclude a marriage ex post in-hbgious proceedings should be regarded as
inadmissible because it is contradicted by botimgnatical and functional interpretations [6, p. 88jvould
be pointless for the court to decide, in non-lgigs proceedings, on the authorization to conclushaiage
after it has already been concluded; the consetitdoconclusion of a marriage which has alreadynbee
concluded cannot be given [10, p. 218]. Moreovke subsequent authorization is not necessary if the
spouses do not intend to claim the annulment ofntheriage [6, p. 84]. With respect to deciding live t
marriage annulment proceedings on whether therecanglitions for the authorization to conclude a
marriage, the Supreme Court found this possible aahdsable (the resolution by seven SC justicesQof
May 2002, 1l CZP 7/02, OSN 2003, no. 1, item l)iebhmeans that the third of the foregoing stanses i
worthy of approval.

This position also concurs with the systemic amheblegical interpretation: «If, pursuant to Art. §2
3, FGC, a marriage cannot be annulled on the gmohthe mental illness of one of the spouses #fteas
ceased, it is even more inadmissible to annul gmwit has been concluded without authorizationabuhe
time of entering into the marriage this illness diot endanger the marriage or the health of anyrdut
offspring. The annulment of a marriage is not acan for an unlawful act consisting in enteringoirthe
marriage with authorization required by law busitn consequence of concluding it despite the exést of
a statutory impediment» [6, p. 84]. The court whiérefore not comply with a marriage annulmenincla
and will dismiss this action if it finds that thenere no circumstances that would prevent the aizgtoon
to marry.

The doctrine emphasizes that the fact that thetomumfirms that there were conditions for the
authorization to conclude a marriage during thecgealings concerning the annulment of a marriage doe
not mean the validation of a marriage but onlydakeertainment of this marriage being correctly tahed.
The validation of a marriage means that despitefdbethat there are grounds for the annulmenhisf t
marriage, it cannot be annulled by the court inecigere are circumstances specified by law (i.e. th
cessation of an illness). The positive evaluatibthe possibility of authorizing marriage conclusionade
ex post, means, however, that there was no maringgediment at all [10, p. 220]. Consequently,..&the
decision dismissing the marriage annulment actaamot be treated as the court’'s consent grantgubstx
because the court declares in this decision thatnthrriage was validly concluded because the health
condition of the spouse suffering from a mentakdse or mental retardation at the time of enternm
marriage did not endanger the marriage or the hedlany future offspring» [6, p. 85].

Art. 5 of the Civil Code may also constitute th@wnds for dismissing a marriage annulment suit
due to a mental illness of one of the spousedsldécision of 4 February 1985 (IV CR 557/84, LEX n
3092) the Supreme Court found that: «In excepti@asks, when there are special circumstancestle.g.
long-lasting and right functioning of the marriagend healthy adult children from the marriage), the
principles of community life may indicate that tmarriage annulment suit on the grounds of a meliiaks
should be dismissed (Art. 5, CC)». According tal§glrejek, it should be assumed that under Art. 5, 1G€,
court should dismiss an action if the spouse sufjefrom a mental illness at the time of enteringpi
marriage performed his/her obligations specified\ih23, FGC, et seq. Moreover, according to thens
author, Art. 5, CC, may apply when the spouse dilggnthe annulment of the marriage was aware of the
iliness of the defendant spouse, for example dshan/her in hospital, assisted in treatment, &tte
justification for this last view is, according tts iauthor, a paremia known in Roman law: «voleon fit
iniuria» [7, p. 85].

Conclusions and the Prospects for the Further Resezhes. A mentally ill or mentally retarded
person can contract marriage in Poland only withdburt's consent. However, if a mentally ill ormtegdly
retarded person is completely incapacitated, hedaheot seek court authorization to marry. Thessseent
of whether the person who suffers from a mentaé#ls but has no disease symptoms at the momertshou
be regarded as ill in the meaning of Art. 12, F@€pends on the circumstances of a particular case.

The authorization of a marriage is not requiredtf@ person who suffers from mental disorders
other than a mental illness or mental retardation.

Entering into marriage by a mentally ill or menjyaiktarded person without court authorization
provides grounds for its annulment. A marriage lbamnnulled on the grounds of a mental iliness wihign
the illness was found on the date of entering miriage. The emergence of a mental illness affter t
marriage has already been concluded does notyjustifannulment. It may, however, be a ground for
divorce if there has been an irretrievable and detareakdown of marriage (Art. 56 8 1, FGC).
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A marriage entered into by a mentally ill persotheut court authorization can be validated. The
circumstances validating a marriage concluded atidive provision of Art. 12 § 1, the second sergenc
FGC, is the cessation of the illness. This meaasdbspite ascertainment of a mental illness atithe of
marriage and the absence of the court’'s conseheteonclusion of a marriage, it cannot be annuibdn
the illness has ceased after the wedding. In csiteamarriage entered into by a mentally retadon
cannot be validated because mental retardation igture a permanent condition that never ceases.

Expressing an opinion on the main issue, it shbelgaid that to grant the court the right to decide
the admissibility of the conclusion of a marriagepersons with, after all, full legal capacity appeto be a
bad solution. When in doubt about the psychologatate of one of the prospective spouses, thetrggis
office employee should be only empowered to makestilemnization of marriage subject to meeting two
conditions by the interested parties: a) submisesica psychiatrist's opinion by the person aboubmlrthe
employee has doubts, and presentation of this apitti the other prospective spouse, or b) theratieof
intent to enter into marital union made by the ohr@spective spouse regardless of the psycholosfiate
of the person about whom the registry office emeéolias doubts.
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Kmeuik 3. P. Ilcuxiuna xBopo0a i po3yMoBa BiICTaJicCTh SIK MePeNIKOAW 10 YKJIAJeHHS N0y B
noJjibcbkoMy ciMeiitHomy mpaBi. CTaTTs aHaii3ye — B CBITJI MOJBCHKOTO CIMEHHOTO TMpaBa — MUTAHHSI MOXKIHUBOCTI
BCTyIy B TUTIO0 1 Horo 30epexkeHHsT B pa3i MCHXIYHOI XBOpOOW a00 PO3YMOBOI BiJICTAJIOCTI OAHOTO 3 MOAPYNOKI. Y
MTOYATKOBIA YaCTHHI CTATTi OOTOBOPIOIOTHCS YMOBH BCTYITY B IUTIO0, TiepeadadueHi il ICUXiYHO XBOPUX Ta PO3YMOBO
BiZIcTaNIMX 0Ci0. ABTOp IOSICHIOE IIPH IIbOMY, SIK MOTPIOHO PO3YMITH TEPMIHM «ICHXI4HA XBOpoOa» i «po3ymoBa
BIACTANICTB» y KOHTEKCTI LbOr0 HOCHi/KeHHs. [I0TiM mpeacTaBieHi apryMeHTH K KPUTUKIB YHHHHX TMOJOKCHb (K
TaKUX, M0 JUCKPUMIHYIOTh MCHXIYHO XBOPHX Ta PO3YMOBO BiJCTAUX), TaK 1 iX NPUXHIBHUKIB, 8 TAKOXK MMO3UIIIO
aBTopa crarti. Po3mexoBaHO cuTyallii, KOJIM IICHMXi4Ha XBOpoOa OJHOTO 3 HOAPYXXKI MOXe OyTH OCHOBOIO
OrOJIOLICHHS LUTIO0Y HEAIHCHMM, a TaKOXK KONM MH MAaeMO CHOpaBy 3 Bajdifauiero (MpoUEoypoOr0 MiATBEPIKCHHS
JUICHOCTI) Takoro muto0y, ska BHUKIIOYAE€ MOKIIMBICT HOrO aHYITIOBAHHSA. ABTOP TOPKHYBCS TAKOX JBOX IHIIKX
MUTaHb, BAXJIMBHX 3 TOYKH 30py MIMCHOCTI NUMOOY: BUHUKHEHHS IICHXIYHOI XBOPOOW MiCNId YKIQACHHS NLTIOO0Y 1
Oy’ KaHHS TICJIS TICUXIYHOT XBOPOOH.

KurouoBi ciaoBa: 1micuxiyHa XBOpo0a, pO3yMOBa BIACTANICTh, IUCKPHMIHALISA, YKIQJCHHS ILIIOOY,
OTOJIONICHHS NUTI00Y HEAIMCHAM, BaJIiIaIlis MLITIO0Y.
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Kmeunk 3. P. Ilcuxuueckasi 00Jie3Hb U YMCTBEHHasl OTCTAJIOCTh KaK NMPENATCTBHA K 3aKJI0YEHHIO
Opaka B MOJbLCKOM ceMeiiHoM mpaBe. CTaThsi aHAJIM3UPYET — B CBETC IMOJBCKOTO CEMEWHOrO IpaBa — BOIPOC
BO3MOJKHOCTH BCTYIUICHHS B Opak M €ro COXpaHCHHE B Cllydae ICUXWYCCKON OOJE3HHW WM YMCTBEHHOW OTCTAIOCTH
OJIHOTO W3 CYNpPYroB. B HauajgbpHOW 4acTH CTaThH OOCYXKIAIOTCS YCJIOBHS BCTYIUICHHS B Opak, MPeAyCMOTPEHHBIC IS
IICUXUYECKH OOJIBHBIX W YMCTBCHHO OTCTAJIBIX JIMI. ABTOP OOBSICHSET IPH ITOM, KaK HYXHO MOHHMATh TEPMHUHBI
CIICHXHMYCCKast OOJIC3HB» M «YMCTBEHHAsl OTCTAIOCTH» B KOHTEKCTE 3TOr0 HCCIICAOBAHHS. 3aTeM IPEICTaBICHBI
apryMeHThl KaK KPUTHUKOB JIEUCTBYIONIMX MOJOKEHUH (KaK AUCKPUMHHHUPYIOIIUX TCUXUUECKH OOJIBHBIX U YMCTBEHHO
OTCTAJIBIX JIMI[), TAK U KX CTOPOHHHMKOB, a TAKKE MO3MIUIO aBTOPAa CTAThH. Pa3rpaHWuYeHbl CUTYalluH, KOT/a
MICUXUYECKasi OOJIE3Hb OIHOTO U3 CYIPYTOB MOXKET ObITh OCHOBAaHHEM Ui OOBSBIICHHS Opaka HEJICHCTBUTCIBHBIM, a
TAK)KE KOrJa MBI MMEEM JIeJ0 C Bajuiaiuedl (mpoueaypoil MOATBEpDKCHUSI JEUCTBUTEIBHOCTH) TaKOro Opaxa,
HCKITFOYAIOIIEH BO3MOXKHOCTh €r0 aHHYJIMPOBAaHUS. ABTOp 3aTPOHYJ TAaKXKE JiBa JAPYTHX BOIPOCA, BAXKHBIX C TOYKU
3peHHs ICHCTBUTEIBLHOCTH OpaKa: BOSHUKHOBCHHE IICUXUYCCKOW OOJIC3HU MOCIIC 3aKIF0UCHHS OpaKka M BBI3IOPOBIICHHE
[0CJIE IICUXMYECKON OOJIE3HH.

KiroueBble cjI0Ba: mcuxudyeckas 0O0JC3Hb, YMCTBEHHAss OTCTAJIOCTh, MTUCKPUMHHAIIMS, 3aKIIOYCHHS Opaka,
00BsBICHIE OpaKa HEeEHCTBUTEIHLHBIM, BATHIAIMS OpaKa.
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Evolution of Participation Forms of Social Organizaions in the Polish
Administrative Proceeding

The issue of forms of participation by social origations in the Polish administrative proceedingsan
interesting subject of research. Especially impurseems to be a demonstration of the evolutioogs® of this field.
Occurring changes undoubtedly arise from the néedslapt the legal rules to the changing realigfléRtions on this
subject are important from the point of view ofbbentities, those administrating and administemseko

Key words: administrative proceeding, social organizationinf® of participation in the administrative
proceedings, the participants of the administrapreceeding.

Presentation of the scientific problem and its sigficance. According to the existing provisions of
the Polish Administrative Proceedings Code, paéitton of social organizations in administrative
proceedings can take different forms, namely padigon in a role of authority conducting the preding,
as a party to the proceeding, a participant with tights of the party and the other participanthe
proceeding. Research is to demonstrate that tmerdwstate of the binding law in this regard isrsult of a
noticeable evolution in forms of participation bpc&l organizations in administrative proceedings.
Indicated scientific problem is essential both fmministrative bodies, as well as participants hie t
administrative proceedings.

Main content and justification of the study results.According to Art. 1 para. 2 of the Code of
Administrative Procedure [28] social (community)ganization bodies are empowered to conduct
administrative proceedings. The basis for the egeraf this function will provide either direct pision of
universally binding law, or allowed by such a pgwh agreement between a public authority and etiner
entity». The case law indicates numerous caseofiucting administrative proceedings by the social
organizations [1, 2, 3]. It should be stressed ttre procedural position of authority conducting
administrative proceedings binds with possessingpatences by a specified entity to arbitrate irdiliei
cases by an administrative decision. At the samticjation of the social organization body as dlughority
conducting the administrative proceeding is noiffatent to the realm of administrative litigatiomamely
in accordance with Art. 32 of the Law on proceedibgfore administrative courts [4] in the admimistre
proceeding parties are the applicant and the atghethose action or inaction is the subject of the
complaint. In this case, the litigation against #stion or inaction of the social organization baales the
process effect. At the same time it is relatedhe occurrence of a number of procedural rights and
obligations on the side of the social organizabody.

Social organization may be involved in administratproceedings as a party to the proceeding. In
accordance with Art. 28 of the CAP party to the adsirative proceedings is anyone whose legal @[5,

6] or responsibilities are the object of the praliegs or who requires the intervention of a bodyeispect of
their legal interests or responsibilities. Thisict thus contains two distinct legal provisionshe$e
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