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Ivannikov I. Russian Emigrant Legal Thought of the XX Century. The article is devoted to the history of the
understudied jurisprudence Russian legal thoughhefemigration in the twentieth century. The autbiudies the
different views on the history of Russian law ahd state, the nature of law and state of the nambfis lawyers
among the number of Russian emigration of the titmtentury. G. K. Gins develops the idea of soiig, which is
based on the idea of building relationships betwssople on terms of mutual benefit. The futurehef state should
evolve from liberalism to solidarism. N. N. Aleksethought, that new perfect russian state shbeldhe guarantee
state to their citizens, ideokratic (to serve teaeagal public idea), legal, which protects theimogitizens. I. A. llyin
sees Russia in future as unitary state with a sieglzens composition and unified monarchical goaeent. The
I. L. Solonevych merit is that he is trying to shthe peculiarity of Russian psychology and Rushiatory, as well as
to reveal in its entirety and depth «the russiaaidthat would absorb an entire historical expegeof the russian
people and russian statehood. I. A. llyin and IStlonevych negatively evaluated the marxist theasywell as
predicted imminent crisis of the soviet power irsBia.
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Polish Experience in Usage of the Polluter Pays Prtiple Exemplified by Article
22 Paragraph 2 Point 1 of the Act on Prevention dEnvironmental Damage and their
Compensation, and the Possibility of their Applicabn in Reformation of Ukrainian Law

The functioning of the Polluter Pays Principle ialiBh legal system is definitely not free of disphie issues.
The intention of the Author of the paper was tha experience gained from functioning of indicagedbiguous
solutions of Polish Legislator would be assessedelpful and useful in such creation of regulagiam Ukrainian law,
that are free of similar controversial solutionfie¥ possible elimination is justified in a specifivay, by a kind of
legal good that is under legal protection, espbcailthe norms of environmental law.

Key words: Polluter Pays Principle, environmental damage,mgt®n from the cost of preventive and
compensational acts, responsibility for environraedamage.

Formulation of Scientific Problem and its Meaning.General character of principles of law does not
exempt from their application in combination witbnemon norms. Quite the contrary, their general and
superior character, in relation to other normseigal system, causes that the range of their apiplicés
wider than the rest of the norms included in cartabal order. This seemingly clear rule, howevers
considerable consequences impacting on legal mituat entities.

Very frequently such consequence is the lack diagdy of such situations. The reason for thisestat
may be noticed in over-generalized character ofgiples of law, that makes possible to use thetnaass
of judgments. It should be indicated as well tlahs of the principles were established in Polishda the
golden mean which enables the entities applyingttafermulate judgments with specified contentsthia
scope of regulations, on the basis of which manageérand environmental protection is conducted, this
significant rule is undoubtedly the principle okginable development. Its such often usage isdigiive
practice of Polish courts is unquestionable andbdydiscussion. In my opinion much attention shdadd
paid to another rule of environmental law. Thighie Polluter Pays Principle. In Polish legal ordes
expressed in article 7 of the Act on EnvironmePRtaitection Law (Act on 27April 2001, Journal of Laws:
Dz.U.2008.25.150vith amendments, hereinafter referred taSPQ].

Functioning of this principle in Polish legal ordemdefinitely not free of numerous disputable essut
is as well the part of Ukrainian system of law titey from the 90 s [8]. The author’s of this papepe is
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that experience gained from functioning of, not a simple and unequivocal solutions of Polish
Legislator, would be assessed as helpful and usesuch creation of new regulations in Ukrainiaw/| as
well as amending existing ones, that are freerofiai controversial solutions. Their possible eliation is
justified in a specific way, by a kind of legal gbthat is under legal protection, especially of tloems of
environmental law.

The Polluter Pays Principle in the context of itgpact on unequivocalness of application of article
22 paragraph 2 point 1 of the Act on Preventiormfironmental damage and their compensation. While
considering the Polluter Pays Principle in genasglect, it might be claimed that it is the frequaject of
widely circled discussions in society of lawyersevdrtheless, it seems that paying attention torakve
specific matters is vital. In the field of Polishw, difficulties with applying this rule are undaatly
connected to the fact that it must find relationhworms of not only one branch of law, but irstbase at
least two — administrative and civil law, where ieormental issues are regulated. This principleeigainly
not any kind of exception in the scope of functr@nof such rules dgx retro non agibor ignorantia iuris
nocet There are as well such principles that are réltdea specific branch of law, asllum crimen nulla
poena sine legeTherefore the question is: how should the Pall@tays Principle be understood? Will it
take different dimension inside the groups of tHegal norms even if the objects of their protectioe the
elements of the environment? There can be notidddianal influence on legal situation presentedhis
way, that makes it even more ambiguous. This igrttheence of such solutions present in Polisheysof
law, on the basis of which Polish legislator gipestection to the elements of the environment, whegal
constructions that are traditionally related tallamorms, are included in norms of administratiagv] The
example of this kind of solutions in Polish lawtli® Act on Prevention of environmental damage aed t
compensation. By means of this act the directiv@28/WE concerning responsibility for the enviremh
in reference to prevention and compensation of denia the natural environment was implemented [2].
Applying both of these normative acts should leadetlization of the Polluter Pays Principle.

Legal solutions applied by Polish Legislator ragmibts in the scope of whether in cited act the
possibility to separate situation of taking resploility for environmental damage or states of immagel
emergency by this damage from situation of payiragdost of undertaking preventive or compensatoty, a
is foreseen or not.

In the contents of article 9 of the Act on Preventf environmental damage and their compensation i
was defined that in the case of appearing of enuiental damage or states of immediate emergentyidy
damage, the entity using the environment is obligaghdertake acts specified in the provisionsrt€la 9.
The contents of article 2 in relation to articl@dint 9 of this normative act indicate that thobéigations
burden the entities using the environment. On therchand, by means of article 22 paragraph 2 Lagis
creates possibility for those entities not to plag tost of undertaking preventive or compensatoty i
case of proving that circumstances indicated afiedw in this regulation appeared.

In the Polish science of law it is indicated thattbe basis of contents of article 22 point 2 gileact
that is being commented, there is exemption from abst, not from just the obligation of undertaking
preventive or compensatory acts. This obligatidhtsirdens the entity using the environment [398]. |
agree with such standpoint, however, | feel netessisignalize that the construction applied inigtolaw
has many drawbacks and disadvantages. This malf resdisagreement in interpretation in the field o
article 22.

The way of understanding the phrase «entity usimy environment does not pay the cost of
undertaking preventive or compensatory acts» shbealéssessed as controversial. Contents of agtile
paragraph 2 may lead to the conclusion that iftgn$ing the environment does not pay the costlbe
does not have obligation to undertake preventiveoanpensatory acts. According to the rule, that isothe
consequence of realization of that obligation. Tole, which the state Legislator attaches to umdary
preventive or compensatory acts, what is exprefgddstance in article 15 paragraph 4 or artiddeoi the
Act on Prevention of environmental damage and tbeimpensation, indicates that financial calculation
among the entities have secondary significanceeliation to the best possible assurance of theralatu
environment protection from environmental damagstates of imnmediate emergency by this damage.

In the science of law it is reasonably indicatedtthy virtue of article 22 paragraph 2 there is
established the possibility of exemption from respbility for covering the cost of preventive and
compensatory acts, just in case of appearancet@fdi@ed premises [3, p. 22].
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There must be distinguished the responsibilityjémt environmental damage or states of immediate
emergency by this damage, which is expressed imihigation of undertaking acts specified in agié,
from the responsibility for covering the cost ofepentive and compensatory acts. In practice such
separation of these responsibilities may lead # dituation when in the cases specified in arti2e
paragraph 2, an entity using the environment, wbmmissioned for a fee a part of preventive and
compensatory acts to another entity, will try thuse to pay, citing the provisions of article 22ggaaph 2.

It is clear that such acts of an entity using theirenment would cause the infringement of the gipte of

the contract statements. It should be estimateat Besast rarer that in practice there appear sitcati®ns
when the entity, to whom undertaking preventive aathpensatory acts was commissioned, would agree
that due consideration would be performed by théyeimdicated in article 22 paragraph 3. At thensa
time it should be noticed that in the regulatiotediabove, there was not foreseen the possibditay a
claim by another entity, not the entity using tiwieonment, who undertook preventive and compemgato
acts in relation to environmental damage or statesimediate emergency by this damage. The Legislat
does not indicate as well initial entire cover o€ tost of preventive and compensatory acts byettisy.
Linguistic meaning of the phrase «to make an attempeans as much as to oblige to do somethingk® t
decision on being occupied with something, or tdbbelened by an obligation to do something [4,47]4
Therefore, the scope of the contents of this diédimidoes not exclude for instance realizationlafgation
taken by one entity, by means of other entities.ti@nother hand the contents of article 22 pardg@ap
excludes on the basis of this provision, the padgsilto lay regress claim by another entity, nbe tentity
using the environment, who undertook preventive aothpensatory acts in relation to environmental
damage or states of immediate emergency by thisaganMoreover, the norm of article 22 paragraph 3
indicates the possibility to lay a claim for refuadly the cost of actions indicated above and $igecin
article 21. The justification of Polish Legislaterapproach to this issue might be sought in the tat as

far as other entities than indicated above are exorecl, certain claims are vested by virtue of apate
solutions included in for instance Civil Coig.

Such defined legal situation and far-reaching prigtiation doubts related to it, cause necessityake
reference to the Polluter Pays Principle in thetexinof this, whether its application might havepat on
restriction of these ambiguities.

There should be more attention paid to this staimdjpd the science of law, where it is indicatedttin
practical view the Polluter Pays Principle is mgirdalized by means of using economic instrumemt$ s
as fees for using the environment or financial fi@safor emitting pollutions in the way inconsistevith
conditions specified in the permit for using th&iesnment [6, p. 37]

It is also indicated that the results of Polish iskgor’'s solutions in the scope of Prevention and
Precaution Principles regulation is normalizatiétihe cost of these actions. Article 7 of $@as devoted
to this issue, where the Polluter Pays Principle @xpressed [7, p. 54].

Defining the entity, who is burdened with the ohlign of covering the appropriate cost, Polish
Legislator uses phrases such as «who causes emeinbal pollution», «who may cause environmental
pollution». On the other hand, in the article 22agaaph 2 point 1 it is indicated that entity usthg
environment does not cover the cost of undertaginegentive and compensatory acts in defined cabesaw
he proves that environmental damage or states wiediate emergency by this damage were caused by
another indicated entity and, that they appearexpitie application of appropriate security measunmgs
entity using the environment.

It must be noticed that just cumulative appearaidie premises specified in article 22 paragraph 2
point 1 results in exemption from the cost of utaling preventive and compensatory acts. Provigg, b
entity using the environment, that environmentahdge or states of immediate emergency by this damag
were caused by another indicated entity, is thg onk of indicated positive premises. At the same t
defining the entity who is to cover the cost of entdking preventive and compensatory acts, was tone
the same way as in the case of defining addresddbe norms, which contents express the PolluggisP
Principle, what means the entity who causes sgecdisadvantageous state in the environment.

Conclusions and perspectives for further reseakstigar as the state of legislation existing nowesda
in Poland is concerned, it should be claimed thahuative application of the Act on Prevention of
environmental damage and their compensation andPtieter Pays Principle, expressed in article 7 of
PCS, does not eliminate the vital disputable issueeappg in the field of article 22 of the Act on
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Prevention of environmental damage and their cosga#on, i.e. whether the Legislator’s will is, biytue
of these norms to exempt from the responsibility émvironmental damage or states of immediate
emergency by this damage, or just to exempt fromeiiog the cost of undertaking preventive and
compensatory acts. These activities are thus thesetpuence of appearance of these two states
disadvantageous from the environmental point ofvvie

Such situation in Polish law should be claimed lasolutely undesirable and demands amendment as
soon as it is possible. This is the result, lehame it conventionally from the point of view ofpdying
legislative technic, the mechanical trial to diffetiate cost of activities heading to eliminate state of
damage in the environment or the state of immedtatergency by this damage, from responsibility for
these states. An example of functioning of presktggislative solution in Polish legal order forrteén
constitutes this example of legislative technicjolibshould cause that Ukrainian legislation, by nseaf
creation or reformation its law, ought to introdwzesh legal solutions that would allow to avoidlpems
with their application, analogic to these indicasdxbve.
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Yex E. K. [Toascbkuii 70cBia y 3acToCyBaHHI MPUHIMITY <3a0py/THIOBAY IIATHTH>» HA MPUKJIai cT. 22 naparpaga
2 nynkTy 1 3akoHy npo 3ano6irannsi IIKoAi HABKOJUIIHBOTO CePeIOBUIIA Ta ii BITIIKOAYBaHHS i MOKINBiCTH
BHKOPHCTAHHS J0CBiny B pedopmyBaHHi yKpaiHchbKoro mpaBa. DyHKIIOHyBaHHS HPUHLMITY <«3abpyaHIOBaY
IUTATUTE» Y TOJILCHKOMY IPABOIMOPSAKY HE IM030aBiICHE CHipHMX MOMEHTiB. [Ipukimamom mporo € Hopma cr. 22
maparpada 2 nyHkry 1 3akoHy mpo 3amo0iraHHs INKOAI HABKOJHMIIHBOIO CEPEIOBMINA Ta ii BimmkomyBaHHs. Ilpu
IbOMY BHHHKA€ CYMHIB, YH XOTiB TMOJbCHKUI 3aKOHOABEIb TIOMEPEIUTH KOy, YW 3BUTBHEHHS BiJ BiAMOBITAIBHOCTI
3a MIKOJy CepeAOBHINY W cTaHy Oe3mocepenHboi 3arpo3u MUMHU 30MTKaMH. METOr0 aBTopa CTaTTi € Te, Mo0 JOCBIf,
OTpUMaHHii y (QYHKIIOHYBAaHHI BKa3yBaHNX HEOJIHO3HAYHHMX PIlICHP MOJIBCHKOIO 3aKOHOJABIIS, CTAB KOPHCHHUM IPH
CTBOPEHHI TAaKHX HOPM YKPaiHCHKOrO MpaBa, IO AACTh 3MOTY YHHKHYTH CXOXHX CYNEPEUIHBUX PillleHb. IX MOKIHBA
JIKBIJaMiss OOIPYHTOBYETHCS OCOOIMBUM XapaKTepoM OJiara, o mijisrae mpaBoBiii 0XOpoHi, TOOTO cepeloBHIIIA.

KurouoBi ciioBa: mpuHImMI <«3aOpyIHIOBAY IUIATHTEY, IIKOJA HABKOJIWIHBOMY IMPHPOJHOMY CEpPEIOBHIIY, 3BLIGHCHHS
BiJl BINMOBIJANILHOCTI 3a MIKOJY HABKOJHIIIHEOMY CEPCIOBHIIY, BiJNOBINAIBHICT, 3a I[IKOXY HABKOJHIITHBOMY
HPUPOHOMY CEPEAOBHILY.

Yex E. K. IMobckuii onbIT NIPUMEHEHHsI MPUHIUIA <Garpsi3HUTEb IVIATUT» HA MpuMepe cT. 22 naparpaga 2
nyHktra 1 3akoHa o mpegoTBpameHuu ymep0a oKpyKalouieil cpege W ero BoO3MeIlleHHMM U BO3MOKHOCThb
HCNOJIb30BaHHUS ONBITA B pe)OpMUPOBAHMM YKPaMHCKOro npaBa. OyHKINOHUPOBAHNE MPHUHIUIA <3arPS3HATEIHh
IUIATUT» B HOJILCKON MPaBOBOW cUcTeMe, 0€3yCIIOBHO, He JIMILIEHO CIOPHBIX BompocoB. Hopma crathu 22 naparpada 2
nyHkta 1 3akoHa O MPEAOTBPAIICHUH YKOJIOTHYECKOTO yiiepda U ero KOMICHCAI[MH MOXET OBITh MPUMEPOM TaKOTO
MOJIOXKCHUS JieN. B 3Toi 001acTH OTMEYECHBI HEKOTOpPHIC COMHCHHS, TO JIM BOJICH 3aKOHOIATENs OBUIO OCBOOOIHTH
CyOBEKTOB IMPABOBOTO PETYIMPOBAHHS OT CTOMMOCTH IPOBEIACHHS NPO(UIAKTUYCCKUX JCHCTBHH M OTPAHHYUTHCS
TOJIKO KOMITCHCAIIUCH 32 BPE/ OT UX JEATCIBHOCTH, HIIH K€ OCBOOOUTH OT OTBETCTBEHHOCTH 3a YIEPO OKPYKAFOIICH
cpelie B COCTOSTHHN OCTpoi HeoOxoanmocTH. Llenmbio aBTOpa cTaThil OBUIO MOAETUTHCS MOJIE3HBIM OIBITOM, HAKOTIICH-
HbIM B cdepe YHKIMOHUPOBAHUH YKAa3aHHOHW HOPMBI IOJIbCKOTO TpaBa C TOYKU 3PEHUS MaKCUMaIbHOW 3P QPeKTUB-
HOCTH B CO3JIaHWM aHAJOTHYHBIX HOPM B YKPAaMHCKOM 3aKOHOJATEIIECTBE, KOTOPHIC ObI HE COAECPKAIM CXOMHBIX He-
JIOCTaTKOB. VIX ycTpaHeHHe BecbMa OIPaBIaHO, UCXOII M3 OCOOCHHOIO 3HAYEHHS OOBEKTOB MPABOBOW 3aIHTHI HOPMaMHU
9KOJIOTHYECKOTO MPaBa.

KiroueBble c10Ba: TPUHIMI <Barpsi3HUTENb IUIATUAT», BPEI OKPYXKAIOIICH cpele, OTBETCTBEHHOCTh 33 BpPE
OKpYKalolel cpezie, 0CBOOOKAEHHE OT OTBETCTBEHHOCTH 3a BpeJl OKpY Kalollel cpene.
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